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THE HUMAN RIGHT TO A CLEAN AND 
HEALTHY ENVIRONMENT: COMPLIANCE 
DOWN THE PIPELINE
Stephanie Trager and Emily Bergeron

This article addresses: (i) the current global state 
of regulatory norms relating to human rights 
and corporate behavior; (ii) why a human right 
to a clean and healthy environment should be 
incorporated into companies’ strategic decision-
making, environmental due diligence, and 
corporate governance, risk, and compliance 
programs; and (iii) why financial regulatory 
reporting policies and frameworks should consider 
the impacts of environmental degradation on 
human rights.

Introduction

National and international laws and policies, 
although providing direct and aspirational 
avenues for redress, all too often allow corporate 
transgressions against the environment to leave 
immediate and lasting scars on communities. 
Human rights with respect to human trafficking, 
forced labor, bribery and corruption, and other 
similar social issues have become widely 
recognized and enforceable concerns for companies 
in the U.S. and abroad, and have received 
heightened attention due to corporate reporting 
requirements. In contrast, a human right to a clean 
and healthy environment remains overlooked.

International Policies and Norms 

The constitutions of over 100 developing and 
developed nations have provisions for the 
protection of the environment for the sake of 
human life, creating human right entitlements to 
clean air, water, and soil. Christopher Jeffords, 
Constitutional Environmental Human Rights: A 
Descriptive Analysis of 142 National Constitutions, 
in The State of Economic and Social Human 
Rights: A Global Overview (Lanse Minkler ed., 
2009). Although U.S. federal law recognizes 
that “each person should enjoy a healthful 
environment” and laws exist protecting the 

environment and human health, U.S. law does not 
per se provide a legally enforceable human right to 
a clean environment. 42 U.S.C. §4321 et seq.

Multilateral policymakers have recognized human 
rights as they relate to environmental concerns. The 
scope of that right has expanded since the 1948 UN 
Declaration of Human Rights asserted “everyone 
has a right to life.”

• The 1972 Stockholm Declaration 
asserted “Man has a fundamental right 
to… adequate conditions of life, in an 
environment of a quality that permits a life 
of dignity and wellbeing.”

• Rio Principle 1 posits “human beings are … 
entitled to a healthy and productive life in 
harmony with nature.” Report of the United 
Nations Conference on Environment and 
Development. Rio de Janeiro, 3-14 June 
1992 (1993) (http://www.un.org/documents/
ga/conf151/aconf15126-1annex1.htm).

• In 2010, the UN General Assembly declared 
clean water and sanitation are fundamental 
human rights. G.A. Res. 64/292, U.N. Doc. 
A/RES/64/292 (July 28, 2010).

• The December 2015 Paris Agreement 
(http://unfccc.int/files/essential_
background/convention/application/
pdf/english_paris_agreement.pdf) also 
recognizes “climate justice” and speaks 
to the implications of climate change 
on human rights. It should be noted that 
the Trump Administration’s June 2017 
expression of intent to withdraw from the 
Paris Agreement in no way precludes U.S. 
corporations, states, and municipalities 
from working proactively towards a rights-
based approach to the environment. Draft 
Global Pact for the Environment (https://
www.iucn.org/sites/dev/files/content/
documents/draft-project-of-the-global-
pact-for-the-environment.pdf) Le club de 
juristes, Draft Project: Global Pact for the 
Environment Draft Project: Global Pact for 
the Environment (2017). 

• Additionally, the 2016 G20/OECD 
Principles of Corporate Governance (http://
www.oecd.org/corporate/principles-
corporate-governance.htm) refers explicitly 
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to environmental and human rights 
issues in the context of disclosure, board 
responsibilities, and internal controls. 
Despite precedent, this “right” remains 
largely aspirational. G20/OECD Principles 
of Corporate Governance: OECD Report to 
G20 Finance Ministers and Central Bank 
Governors, (2015) (http://www.oecd.org/
corporate/principles-corporate-governance.
htm).

U.S. Law

In the U.S., at the federal level, human rights 
historically have been addressed as a social issue:

• Human trafficking is addressed by 
Executive Order (EO) 13627, Strengthening 
Protections Against Trafficking in Persons 
in Federal Contracts, 77 Fed. Reg. 60029 
(2012) (https://www.federalregister.gov/
documents/2012/10/02/2012-24374/
strengthening-protections-against-
trafficking-in-persons-in-federal-contracts), 
and by the Trafficking Victims Protection 
Act, 22 U.S.C. § 7103 (http://uscode.house.
gov/view.xhtml?path=/prelim@title22/
chapter78&edition=prelim).

• Child labor is addressed by EO 13126, 
Prohibition of Acquisition of Products 
Produced by Forced or Indentured 
Child Labor, 64 Fed. Reg. 32383 
(1999) (https://www.federalregister.
gov/documents/1999/06/16/99-15491/
prohibition-of-acquisition-of-products-
produced-by-forced-or-indentured-child-
labor).

At the U.S. State level, the California Transparency 
in Supply Chains Act of 2010 (S.B. 657, § 2, subds. 
(a)-(c) (http://www.leginfo.ca.gov/pub/09-10/
bill/sen/sb_0651-0700/sb_657_bill_20100930_
chaptered.pdf)) provides additional anti-trafficking 
and forced labor model guidelines which are 
similar to The UK Modern Slavery Act, 2015, 
c. 30 (U.K.) (http://www.legislation.gov.uk/
ukpga/2015/30/contents). 

Additionally, some U.S. laws focusing on other 
issues also impact human rights. Section 1502 

of the Dodd-Frank Act (Dodd–Frank Wall Street 
Reform and Consumer Protection Act, 12 USC 
5301, §1502 (2010) (https://www.treasury.gov/
about/organizational-structure/offices/Documents/
Dodd%20Frank%20Act.pdf) requires companies 
to disclose whether any product manufactured or 
contracted to be manufactured by the company 
contains minerals sourced in the Democratic 
Republic of Congo (DRC). The intent of Section 
1502 is to reduce revenue flows to militia groups 
in the DRC. However, its impact on consumer 
demand for “conflict-free” minerals, and the 
pressure for companies to source responsibly, have 
impacted human rights with respect to a clean 
environment. Mining communities in conflict 
zones continue to be impacted both by corruption 
and environmental conditions that arguably violate 
human rights. 

On June 8, 2017, the U.S. House of 
Representatives passed the Financial CHOICE 
Act (https://www.epa.gov/clean-air-act-overview/
clean-air-act-text), which includes a provision that 
would repeal Section 1502 of the Dodd-Frank Act. 
The bill is now in the Senate. See H.R. 10-115th 
Congress: Financial CHOICE Act of 2017, www.
GovTrack.us, July 27, 2017, available at https://
www.govtrack.us/congress/bills/115/hr10. Without 
Section 1502’s reporting requirement, companies 
sourcing from these areas, in most cases, will not 
be held accountable. 

U.S. federal environmental laws comprehensively 
address the natural and manmade environments; 
notably, the Clean Air Act, 42 U.S.C. 42 U.S.C. 
7401 et seq. (1990) (https://www.epa.gov/clean-air-
act-overview/clean-air-act-text), the Oil Pollution 
Act 1990 (33 U.S.C. 40 (1990) (https://www.
law.cornell.edu/uscode/text/33/chapter-40); the 
Resource Conservation and Recovery Act (https://
www.law.cornell.edu/uscode/text/42/6962), 42 
USC 82 (1976), and the Clean Water Act 33 U.S.C. 
23 (1972) (https://www.epa.gov/sites/production/
files/2017-08/documents/federal-water-pollution-
control-act-508full.pdf)). Environmental justice 
is addressed by Title VI of the Civil Rights Act 
(https://www.justice.gov/crt/fcs/TitleVI-Overview), 
78 Stat. 241 (1964) and Executive Order 
12898 (https://www.hud.gov/program_offices/
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fair_housing_equal_opp/FHLaws/EXO12898), 
Federal Actions to Address Environmental 
Justice in Minority Populations and Low-Income 
Populations, 59 Fed. Reg. 7629 (1994), both of 
which seek to protect disproportionately high, 
adverse human health or environmental effects 
on minority and low-income populations. The 
former prohibits discrimination on the grounds of 
race, color, or national origin in connection with 
programs and activities receiving federal financial 
assistance; the latter directs Federal agencies to 
incorporate environmental justice into their mission 
in compliance with Title VI of the Civil Rights Act. 

Other than U.S. federal laws, there have been 
U.S. federal government commitments to promote 
responsible corporate business practices through 
the use of bilateral and multilateral statements, 
such as the G-7 Leaders’ Declaration (June 8, 
2015) (https://obamawhitehouse.archives.gov/the-
press-office/2015/06/08/g-7-leaders-declaration) 
addressing sustainable development and 
responsible supply chains. Prior administrations 
have funded multi-stakeholder initiatives that 
promote awareness and implementation of 
responsible business practices and accountability 
in business conduct, such as the UN Guiding 
Principles on Business and Human Rights 
(http://www.ohchr.org/Documents/Publications/
GuidingPrinciplesBusinessHR_EN.pdf) and the 
Voluntary Principles on Security and Human 
Rights Initiative (http://www.voluntaryprinciples.
org/). For the latter, which promotes the 
implementation of a set of principles to guide oil, 
gas, and mining companies in providing security 
for their operations utilizing strategies that protect 
human rights, the U.S. government contributed 
over US $1 million in programmatic funds. See 
Bureau of Democracy, Human Rights & Labor 
- Dept. of State, Response to the UN Working 
Group surveys on implementation of the Guiding 
Principles (2012) (https://business-humanrights.
org/en/usa).

Another avenue for protecting a human right to 
a clean environment is the use of civil liability 
to address corporate malfeasance. However, 
holding corporations accountable under U.S. tort 
law is complicated and expensive due to forum 

shopping, questions of applicable law, and judicial 
reluctance to support robust interpretations of 
human rights. See, e.g., Carol Poindexter & 
Norton Fulbright, Criminal and Civil Liability for 
Corporations, Officers, and Directors, Practical 
Law (2016) (http://www.nortonrosefulbright.com/
files/20160801-criminal-and-civil-liability-for-
corporations-officers-and-directors-142383.pdf). 
See also Eric Mongelard, Corporate Civil Liability 
for Violations of International Humanitarian 
Law (https://www.icrc.org/eng/assets/files/other/
irrc_863_mongelard.pdf), 88 International Review 
of the Red Cross 665, 665 (2006).

Current State of Corporate Sustainability 
Reporting 

Corporate sustainability reporting and disclosure 
practices are now common worldwide. This is, in 
part, in response to widespread market acceptance 
of multilateral standards and guidelines, rising 
investor pressure for supply chain transparency, 
and mainstream investment community 
demands for full and fair corporate reporting on 
environmental, social, and governance (ESG) 
factors. It is also a response to new requirements 
and guidelines recently issued by numerous 
national securities regulators. However, current 
voluntary reporting frameworks, such as the OECD 
Guidelines for Multinational Organizations, the 
UN Sustainable Development Goals, and the UN 
Global Compact, and current securities laws, 
do not directly address the impacts of corporate 
environmental transgressions upon human 
rights. This gap exists even though numerous 
underprivileged communities, including indigenous 
people from North America to the Amazon to the 
mountains in Nepal, have reported the disastrous 
impacts of climate change upon their habitats, way 
of life, and cultural survival. See, for example, 
‘Indigenous Peoples, Lands, and Resources, 
National Climate Assessment’, http://nca2014.
globalchange.gov/report/sectors/indigenous-
peoples (last visited Apr. 30, 2017).

Moreover, this gap exists even though there 
are important benefits of corporate full and fair 
sustainability disclosures, including enhanced 
corporate reputation and employee expectations, 
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improved access to and lower cost of capital, 
increased operational efficiency, and mitigation 
of costly environmental and social risks. See, e.g., 
Ernst & Young, LLP & Boston College Center 
for Corporate Citizenship, Value of Sustainability 
Reporting (2016) (http://www.ey.com/Publication/
vwLUAssets/EY_-_Value_of_sustainability_
reporting/$FILE/EY-Value-of-Sustainability-
Reporting.pdf).

A Changing Legal Environment 

Recent developments point towards a slowly 
changing political and legal environment. For 
example, in Conservation Law Foundation, Inc. 
v. Exxon Mobil Corp., No. 1:16-cv-11950 (D. 
Mass. 2016), a case seeking to hold the oil giant 
accountable for its climate change cover-up that 
some believed would be immediately dismissed, 
court rulings indicate keen judicial interest in 
proceeding. Likewise, the Standing Rock Sioux 
Tribe’s litigation against the Dakota Access 
Pipeline to protect its right to clean water and 
preserve its land and cultural heritage has at least 
been successful in requiring the Army Corps of 
Engineers to reassess the environmental impact 
of the project. Standing Rock Sioux Tribe et al. v. 
U.S. Army Corps of Engineers, Civil Action No. 
16-1534 (JEB) (June 14, 2017). 

Unfortunately, this limited success is outweighed 
by the persistent inequities faced by traditionally 
marginalized peoples. Consider, for example, an 
Ecuadorian indigenous community’s 25-year legal 
battle over environmental damages resulting from 
an oil spill that polluted the region, causing death 
and illness. What began with a 1993 class action 
suit in U.S. federal court against Texaco in Aguinda 
v. Texaco (850 F.Supp. 282 (1994)) wound its 
way through proceedings in Ecuador (María 
Aguinda et al. v. Chevron Corp., Case No. No. 
002-2003 (Prov. Ct. of Sucumbios, 2011) (on file 
with author)); the Permanent Court of Arbitration 
at the Hague (Chevron Corporation and Texaco 
Petroleum Corporation v. The Republic of Ecuador, 
UNCITRAL, PCA Case No. 2009-23)(2009); 
U.S. courts (See Jota v. Texaco, 157 F.3d 153 
(1998); Aguinda v. Texaco, 303 F.3d 470 (2002); 

Chevron v. Hugo Gerago Camacho Naranjo, et al., 
Case No. 11-cv-691, 11-cv-3718 (2d Cir. 2012); 
and Chevron v. Donziger, Case No.1:12-MC-65 
LAK/CFH (N.D.N.Y., 2013)); Canadian courts 
(Chevron Corp. v. Yaiguaje, 2015 SCC 42 (2015)); 
and finally the International Criminal Court (ICC) 
(Letter from M.P. Dillon, Head of the Information 
& Evidence Unit, Office of the Prosecutor, ICC 
to R. Doak Bishop, Chevron Counsel (March 
16, 2016) (on file with author). (These cases are 
summarized at Business & Human Rights Resource 
Centre, https://business-humanrights.org/en/
texacochevron-lawsuits-re-ecuador.)

Ultimately, the U.S. claims were dismissed. The 
$9.51 billion judgment against Texaco/ Chevron for 
environmental damages awarded by the Ecuador 
Supreme Court was held unenforceable in an 
international arbitration claim. Id. The U.S. Court 
of Appeals later held that the Ecuadorians could not 
collect on the basis that the judgment was obtained 
through corrupt means. Most recently, the Ontario 
superior court held that the judgment could not 
be enforced against Chevron’s subsidiary. Finally, 
in the Ecuadorian communities’ complaint before 
the ICC alleging that the company and its high-
ranking official’s decisions to pollute the rainforest 
and later to evade remediation constituted a crime 
against humanity, the Court found that the actions 
did not rise to the level of international crimes that 
would fall under its jurisdiction. 

These individuals, whose health and well-being 
were destroyed by environmentally reckless 
behavior, were denied any justice or remunerations. 
This single series of decisions reflects how costly-
-economically, environmentally and socially--bad 
corporate behavior can be when so much time, 
money, and effort is spent evading responsibility to 
protect or remedy the human rights implications of 
environmentally damaging actions.

A Changing Business Environment 

Fortunately, some companies, such as Patagonia 
and L’Oreal, are adopting the mentality that an 
ounce of prevention is worth a pound of cure when 
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dealing with environment and human rights. They 
recognize that a holistic approach to environmental 
responsibilities may ward off costly, time-
consuming remediation and the slings and arrows 
of unhappy stakeholders. 

Whether mandated or not, the investor community 
can pressure companies to embed ESG principles 
in their risk management and compliance policies, 
systems, and practices. Such change can be 
accomplished through incorporating environmental 
rights into corporate governance policy and 
commitments, embedding a respect for human 
rights in environmental due diligence, and creating 
more effective remedies and more accessible 
grievance mechanisms to address environmental 
harms. Companies should consider establishing 
a duty to ethically and effectively respond to 
allegations with a policy of transparency. See, for 
example, CHRB Pilot Methodology 2016 (2016), 
https://business-humanrights.org/sites/default/files/
CHRB_report_06_singles.pdf. Capacity building 
and a holistic approach across silos, including 
the C-Suite, the Board, legal and compliance 
departments, and business line management, is 
essential for effective implementation of these 
policies and practices.

Concluding Remarks

Establishing an enforceable human right to a 
clean and healthy environment would foster 
a more humane corporate value system while 
shifting the current corporate economic paradigm 
marked by irresponsibility and recklessness 
regarding environmental damage and suppression 
of climate science. Responding to the rising 
demand by consumers and institutional investors 
for greater corporate accountability, transparency, 
and disclosure of environmental, social, and 
governance issues and risks, the international legal 
community is well-positioned to analyze how 
this enforceable human right could be integrated 
into existing legal and policy frameworks, and 
to support a more holistic, humane approach to 
advising, litigating, and advocating for policy 
reform. 
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