
This	project	is,	I	believe,	major	federal	action	as	explained	below,	although	the	project	proponent	is	the	
state.	The	project	also,	based	on	the	case	notes,	requires	compliance	with	Section	106,	NEPA	and	
Section	4	(f)	.	In	addition,	although	the	case	notes	break	the	project	down	into	three	segments,	I	do	not	
believe	that	it	is	adequate	to	consider	those	segments	in	isolation.	The	cumulative	effect	of	the	entire	
project	must	also	be	considered.	Therefore,	the	project	impact	scope,	which	is	one	of	the	first	issues	to	
be	defined	under	each	of	these	statutory	provisions,	must	be		examined	not	just	for	each	segment,	but		
also	for	the	project	as	a	whole.			In	addition	to	the	noted	impacts	from	each	segment,	it	appears	more	
than	likely	that	the	changes	taken	as	a	whole	will	affect	traffic	patterns	and	perhaps	have	environmental	
impact	running	the	length	of	the	construction	from	its		start	at	Greentown	to		the	end	of	the	extension.		
Due	to	the	proximity	to	Charleston	of	a	“few	miles”	,	it	is	also	possible	that	it	or	its	outlying	areas	might	
be	affected.		What	is	minor	impact	in	segments,	when	combined,	may	constitute	significant	impact	
overall.		This	issue	appears	to	have	been	given	no	consideration	in	the	case	statement.	Under	all	of	
these	regulations,	one		has	to	examine	direct	and	indirect	effects,	and	there	are	indications	in	the	fact	
statement	that	those	direct	and		indirect	effects	could	be	significant,	as	described	in	the	detailed	
examination	of	each	section	below	.		

As	a	procedural	matter,	I	would	certainly	want	to	analyze	the	individual	segments,	but	then	also	look	at	
the	project	as	a	whole		for	cumulative	effect.		It	also	appears	that	these	segments	may	be	linked	in	such	
a	way	that	inability	or	delay	in	completing	one	due	to	regulatory	issues	may	prevent	or	adversely	affect	
the	other	segments.	An	agreement	reached	to	address	concerns	in	one	segment,	even	if	not	adverse	to	
others,	may	still	affect	their	plan.		Therefore,	while	I	would	want	to	start	my	review	with		Section		106	
and	NEPA		for	each	segment,	and	then	look	at	Section	4(f)		,	I	would	also	want	to	look	at	the	project	as	a	
whole	,	including	any	segment	modifications	that	resulted	form	individual	review.		That,	in	turn,		might	
require	a	return	to	further	segment	review.		Neither	Section	106	or	NEPA	can	stop	a	project,	but	they	do	
requires	good	faith	efforts	to		identify	and	accommodate	concerns,	to	“stop	and	look”	before	acting.	
“Due	diligence	“	as	described	in	the	Pueblo	of	Sandia	case		is	required.	Section		4	(f),	however,	can	stop	a	
project	or	portion	of	the	same.		

Section		106	and	NEPA	review	can	occur	in	tandem,		since	there	is	some	overlap,	and	this	may	save	time.		
This		should	be	done	before	there	is	any	funding	or	licensing.		After	that	review	is	completed,	I	would	
turn	to	Section			4(f)	,	for	both	the	individual	segments	and	the	project	as	a	whole.		As	noted,	Section		4	
(f),		unlike	Section	106	or	NEPA,	can	stop	a	project.	However,		if	the	review	under	the	first	two	statues	is	
completed	properly,	with	an	eye	kept	on	Section			4(f)	requirements	as	well,	many	4	(f)	concerns	would	
be	investigated	and	hopefully	resolved		by	the	time	of	that	focused	review.		Due	to	the	“ripple	effects”	
from	one	segment	to	another,	this	will	be	a	back	and	forth	process,	as	noted.		If	one	element	is	changed,	
it	has	the	potential	to	change	others.		All	of	the	segments	contain	some	major	unknowns	about	historic	
or	potentially	historic	sites,	as	well	as	other	environmental	consideration,	which	makes	the	process	even	
more	demanding.			

The	case	statement	itself	notes	facts	for		eligibility,	or		potential			historic	eligibility	of	buildings	and/or	
sites,		of	potentially	culturally	significant	areas,	and	of	wetland	and/	or	recreation	area	impact,	of	
community	concerns	,	of	endangered	species.		This	puts	all	on	notice	and	is	stop	sign		before	any	further	
action	that	cannot	be	ignored.		For	instance,	the	area	of	potential	effect	(APE)		for	inquires	under	
Section	106	must	review	all	the	potential	historic	issues,	not		just	the	registered	cabin.		The	APE	for	
NEPA	environmental	issues	is	geographically	large,	since	it	must	look	at	the	entire	project	,	not	just	the	
segments.	Overall,	this	project	impacts			NEPA	“	human	environment”		in	an	diverse	range	of	issues,	



including	potentially	“environmental	justice”	concerns.		Native	Americans	and	other	cultural	groups	are		
impacted,	as	well	as	recreations	areas	and	refuges.		All	of	the	issues	raised	under	Section		106	and	NEPA	
as	well	as	other	independent	issues	such	as	wetlands,	in	turn,			mean	that			Section		4	(f)	is	necessarily	
involved.			

Where	to	start	is	daunting,	but	I	would	start	with	Section	106		and	involve	the	Advisory	Council	on	
Historic	Preservation,	(ACHP)	,	the	State	Historic	Preservation		Office	(SHPO),		local	historic	preservation	
officials,	as	well	as	the		THPO	(Tribal	Historic	Preservation	Office)	where	relevant.		I	would	want	to	have	
publicized	community	meetings,	and	as	applicable,	involve	individuals	who	may	have	significant	cultural	
ties	to	neighborhoods	affected	in	the	overall	APE.	Necessary	to	this	process	as	well	are	experts,		
archeologists,	geologists,	botanists	and	wild	life	specialists,	as	well	as	civil	engineers,	urban	planners.			
Local		businesses	should	be	consulted	for		potential		economic	impact,	as	well	as	potential		tourist	or	
recreational	use	impact	along	the	entire	path	of	the	project.		All	of	these	would	be	“stake	holders	“	in	
the	project.		If	it	is	determined	that	the	extent	of	impact	may	extend	to	Charleston,		then	Charleston	
would	also	need	to	be	considered.			

Since	the	project	segments	have	initially	identified	certain	obvious	issues,	I	would	start	with	those		
identified	items	of	concern	and	impact,	and	branch	out	from	there	as	investigation	warranted	and	with	
the	other	concerns	noted	below.		Since	the	effects	of	this	project	are	so		intertwined,	I	believe	that	
investigation	would	occur	to	a	certain	extent	concurrently	on	all	three	laws,	moving	back	and	forth	as	
each	developed	new	information.		At	any		point,	one	issue	may	prove	to	be	an	impediment	that	needs	
to	be	resolved	before	any	further	work	can	be	done.		This	might	lead	as	well		to	an	inability	to	satisfy	the	
final	hurdle	of	Section		4(f)	.	However,	if	the	review	required	by	Section		106	and	NEPA	can	be	
successfully	concluded,	it	is	likely	that	Section		4(f)	issues	will	also	be	resolved.			The	results	of	those	
inquires	could	therefore	help	the	Section	4(f)	process.			

Specific	concerns	for	each	segment	are	outlined	below.			

	

SEGMENT	ONE			

Section		106-	NHPA-		This	segment		is	an	undertaking	that	has	a	potential	to	cause	effects	on		historic	
properties,	(the	trading	site	and	other	buildings)		potentially	eligible	for	register	listing,	as	well	as	the		
cabin	that		is	on	the		National	Register.	This	means	that	the	indirect	and	well	as	direct	effect	of	the	
highway	on	all	of	these	structures	must	be	considered.		The	cabin	is	already	registered,	but	the	other	
buildings	or	entire	site	may	also	be	eligible,	and	therefor	governed	by	Section		106.		It	would	make	sense	
therefore,	to	first	determine	that	eligibility	for	the	non	listed	properties,	about	which	“not	much	is	
known”	but	there	are	“rumblings”	they	are	important	to	the	community,	so	that	all	can	be	considered	at	
once.	This	will	require	that	the	acting	agency	(in	this	case	FHA),	confer	with		SHPO	(the		State	Historic	
Preservation		Office)	and	the	THPO	(Tribal	Historic	Preservation	Office)	,	since	Native	Americans	may	be	
involved,			along	with	community	and	relevant	Native	American,		anthropology,	archeology,	and/or	
historian	experts,		to	reach	a	decision	on	register	eligibility.		

It	if	is	agreed	that	these	buildings	are	not	eligible,	then	only	the	cabin	will	be	considered	under	Section	
106	.	If	it	is	determined	that	all	are	eligible,	then	they	all	must	be	considered	along	with	the	cabin.	If	
there	is	a	disagreement	about	eligibility,	then	the	Keeper	of	the	National	Register	will	make	a	decision.	



This	process	allows	for	periods	for	objection		and	comment.		The	end	goal	of	the	process	,	however,	is	
that	a	MOA	(Memorandum	of	Agreement)	is	ultimately	reached	that	meets	the	goals	of	the	project	
while	protecting	to	the	extent	possible	historic	properties.		If	no	MOA	cannot		be	reached,	then	the	
ACHP	will	advise	the	Agency	and	the	Agency	then	decides	what	it	will	do,	which	may	include	having	the	
project	go	forward	despite	the	impact		.		

In	this	situation,	the	fact	statement	says	that	the	cabin	and	other	buildings	are	on	land	that	the	highway	
will	“pass	through”,	but		does	not	say	where	or	how.		The	effects,	therefore,	may	be	indirect	more	than	
direct.				It	may	be	possible	that	these	can	be	mitigated,	that	the	highway	that	it	can	be	routed	to	have	a	
minimum	impact	around	the	cabin	or	other	register	eligible	buildings.	It	also	must	be	decided	if	the		
highway	“passing	through	“		in	any	manner	will		affect	the	area’s			historic	value	as	a	trading	site	.	I	
would	want	to	know	if	these	effects	could	be	minimized	by	highway	location	in	the	segment	area,	or	
other	remedies,	for	instance,	with	the	designation	of	certain	areas	as	historic	educational	stops	on	the	
highway	dealing	with	the	trading	history.		This	might	mitigate	the	presence	of	the	highway,	by	making	it	
a	tool	for	historic	education.			

If	the	effects	of	the	project	are	complex,	and	or	may	be	repeating	in	a	similar	manner,	and/or	to	a	
certain	extent	are	unknown	prior	to	the	approval	of	the	project	,	(as	may	arguably	be	the	case	here)	a	
Programmatic	Agreement	may	be	beneficial.		This	would	set	out	a	consistent	procedure	for	dealing	with	
such	issues	throughout	the	project.			

	

NEPA-	This	is	a	state	action	involving	federal	funding	which		specifically	will	affect	wetlands.	It	is	a	
“major”	project.	While	federal	funding	alone	does	not	make	this	a		major	“federal”		action		(there	must	
be	some	discretionary	ability	by	the	FHA	to	control	the	project)	this	segment	also	seems		planned	at	
least	in	part	to	improve	wetlands	with	federal		oversight.			That	kind	of	project	is	specifically	listed	in		
Council	on	Environmental	Quality	regulations	as	falling	under	NEPA.		Therefore,	I	would	conclude	that	
there	is	major	federal	action	in	this	segment,	and	in	the	project	as	a	whole.	It	also	is	“significant”	action,		
in	that	there	are	clear	substantial	changes	to	the	environment	(historic	and	natural)			that	will	result	
from	this	segment	and	entire	project,	as	well	as	potential	undetermined	effects				This	means	that	a	
NEPA	evaluation	is	required.			

NEPA	is	far	broader	than	Section		106,	so	while	the	initial	Section			106	analysis	will		address	some	NEPA	
concerns,	(ie)		with	the	“historic		environment”,	NEPA	‘s	coverage	extends	to	all	other	aspects	of	the	
human	environment	as	well,		natural	and	man	made,	as	well	as	socio	economic,	and	ideas	such	as	
“environmental	justice”.	Assuming	that	the		historic	environment	was	addressed	by	the	Section	106	
analysis,	that	can	be	included	in	the	NEPA	assessment	for	the	historic	environment.	However,	this	
segment	appears	to	have	potential	and	significant	impact	on	the	natural	environment,	as	well	as	the	
townscape	and	related	“built”	environment,	and	there	also	may	be	socio	economic	considerations,	
depending	on	the	traffic	changes	of	the	project	overall	,	as	well	as	this	segment.			

This	particular	segment	is	stated	to		improve	the	coastal	wetlands,	improve	aesthetics		and	allow	
wetlands	restoration,		potential	positive	impact,	but	also	a		particularly	sensitive	issue.	

	It	is	unclear	how	that	conclusion	was	reached,	or	if	it	is	part	of	the	intent	of	the	project.		Theoretically		
positive	impacts	are	still	impacts,	and	for	every	positive	impact	there	may	well	be	an	equally	negative	



result	.	In	addition,	any	project	for	wetlands	must	be	scrutinized.	It	can’t	be	determined	if	there	has	
been	any	kind	of	investigation	that	the	overall	net	impact	on	the	environment,	or	the	wetlands	alone,			is	
positive.	To	the	contrary,		potential	negative	effects	in	reference	to	historic	structures	as	well	as	the	rest	
of	the	built	environment	may	be	significant.	That	is	not	known	at	this	point.	It	is	also	not	known	if	the	
“scope”	of	impact	is	sufficiently	broad,	to	include	ripple	effects	on	other		wetlands	and	other	human		
environment	effects.	Though	NEPA	like	Section	106	cannot	stop	a	project	due	to	negative		investigation	
results,	it	does	make	a	thorough	and	legitimate	investigation	of	consequences	and	a	good	faith	effort	to	
look	and	alternative	procedurally	mandatory.		NEPA	does	have	some	procedural	if	not	substantive		
teeth.		

This	segment	does	not	appear	to	qualify	for	a	Catgegorical		Exclusion,		in	particular	due	to	the	wetlands	
impact.	Based	on	the	facts	given,	it	also	does	not	appear	to	be	a	Categorical	Inclusion	.	Therefore	an	EA	
analysis	must	be	conducted	based	on	the	individual	facts	of	whether	an	EIS	is	needed.		The	EA	is	
required	as	soon	as	a	proposal	is	made.	It	seems	in	this	case	that	there	is	an	actual	proposal,	not	just	an	
idea	for	a	proposal	.	So	NEPA	evaluation	must	start	immediately.		A	FONSI		(Finding	of	No	Significant	
Impact)	does	not	seem		likely,		since	it	already	is	maintained	that	there	will	be	an	impact	on	wetlands	,	
as	well	as	an	affect	on	historic	structures.	It	is	also	evident	that	there	will	be	indirect	effects	of	each	
segment	and	the	project	as	a	whole	that	must	be	analyzed.			

In	doing	the	EA,	I	would	look	to	define	as	the	“scope”	of	impact	for	evaluation	not	only	the	area	of		
immediate,	direct		impact,	but	also	that	of	indirect	impact,	which	may	be	much	larger	than	the	
immediate	coastal	area.	The		effects	on	the	entire	relevant	coastal	area,	perhaps	as	far	as	Charleston.				
since	it	is	said	to	be	“just	a	few	miles	away”,	may	be	relevant,	and	Charleston		may	have	its	own	
concerns.		Would	impact	even	if	positive	on	this	section	of	the	coastal	wetlands	by	restoration	have	a	
negative	impact	on	other	areas	a	few	miles	away?		You	would	need	to	consider	the	wetlands	region	or	
system		in	this	area	as	a	whole,	based	on		analysis	by	persons	expert	in	that	field.	I	would	also	want	to	
examine		the	effect		on		wildlife	and	similar		and	any	ripple	effect		of	modifying	one	part	of	a	coastal	area	
habitat,	even	if	for	the	better	,		on	another.	For	instance,	I	would	want		to	look	at	increased	flooding	or	
drainage	of	other	wetlands,	and	the	effect	or	more	traffic	on	wildlife.	

	I	would	also	want	to	know	more	about	giving	“out	of	state	commuters	better	access	to	Greenstown”.	
Do	the	people	of	Greenstown	want	that	better	access?	What	will	it	do	to	that	environment?		What	are	
the	socio-economic	effects?	That	is	unclear.		Does		increased	commuter	traffic	on	the	area	as	a	result	of	
“better	access”	mean		more	noise?	Damage	to	air	quality	?			Adverse	changes	to	neighborhood	areas	
and	cultural	environment?		These	would	need	to	be	investigated	in	an	EA.	While	the	number	of	EAs	far	
out	weighs	the	numbers	of	full	EISs	,	(Environmental	Impact	Statements)	performed,	it	may	be	that	in	
this	situation	an	EIS	is	required	as	a	result	of	the	EA.	There	is	simply	not	enough	known	at	this	point	
about	effects,	and	the		impact	of	the	project	as	a	whole.		

If	the	traffic	patterns	are	changed	at	one	point,	what	does	this	do	down	the	line?	If	coastal	wetlands	are	
impacted	at	one	point,	the	same	question	arises.	While	it	seems	that	at	least	in	terms	of	the	natural	
environment	(wetlands)		this	project	may	be	positive,	there	is	far	more	procedurally	that	must	be	
considered	before	the	federal	agency	can	decide	what	its	substantive	course	of	action	will	be	.	All	of	the	
persons	involved	in	the	Section		106	process	are	also	relevant	to	NEPA.	However,	the	purpose	is	not	to	
duplicate	effort,	but	to	build	on	what	has	been	established,	quality	not	quantity.	So		I	would	focus	on	



issues	such	as	wetlands,	the	built	environment,	socio	economic	issues	and	similar	not		reviewed	in	the	
Section		106	process.		

Section	4(f)	-		Unlike	Section		106	or	NEPA,	this	is	a	substantive	statue,	and	it	can	stop	projects	unless	
there	is	no	“reasonable	or	prudent”	alternative.	This	means	that	I	would	want	to	analyze	the	segments	
and	project	from	two	aspects	.	First,	their	impact	and	can	it	be	minimized,	and	second,	is	there	a	
reasonable	/prudent	alternative	to	negative	impact?			Under	the	earlier	analysis	for	Section		106	or	NEPA	
there	was	to	be	consideration	to	alternatives	or	mitigation,	but	one		did	not	have	to	conclude	that	there	
were	no	reasonable	or	prudent	alternatives	as	a	substantive	matter	to	proceed.		This	is	a	very	different	
criteria	than	4	(f)	.		In	addition,	prior	to	reaching	ultimate	review,	the	project	must	have	actually	done	
everything	possible	to	minimize	harm.	Harm	has	not	been	identified	fully	in	the	proposal,	and	nothing	
has	been	done	to	address	how	identified	harm	can	be	minimized.	All	of	this	must	occur.		

I	believe	that	4	(f)	is	applicable,	but	why?	In	looking	at	applicability	of		4	(f)	,	the	first		step	is	to	
determine	if	a	4	(f)	resource	will	be	used.	In	this	segment	and	overall		in	the	project	they	will	be	used.	
Historic	properties,	wet	lands,	recreation	areas,	public	parks,	wildlife	refuges	all	are	potentially	used	in	
some	manner.		There	is	“use”	because	there	is	actual	use	of	the	land	or	historic	sites	by	the		highway	
itself,	potential		constructive	use	(by	way	of	air	quality	,	noise	,	vibration	or	similar)			in	the	proximity	of	
the	4(f)	resources	(the	historic	sites,	the	wetlands,	park	,	refuges)	,	as	well	as	a	use	that	is	not	temporary,	
since	the	segments	and	project	overall	will	result	in	permanent	changes.		It	also	appears	possible	that	
there	will	permanent	incorporation		of	wetland	areas,	and	also	possibly	of	historic	areas	on	which	the	
highway	is	placed	.	I	would	need	to	know	the	ownership	status	of	the	land	affected,	confirming	that	the	
wetlands	are	public,	and	ownership	of	the	historic	site.	I	would	also	need	to	know	what	easements	if	any	
were	to	be	sought	for	use,	permanent	or	temporary.	All	of	this	would	figure	into	an	evaluation	of	the	
impact		of	the	project.			

If	the	use	is		de	minimis		4(f)	would	not	apply,	but	I	do	not	believe	any	credible	argument	could	be	made	
in	that	regard	here,	based	on	the	statement	of	facts.		The	findings	of	the	Section	106	and	NEPA	review,	
ongoing	or	completed,	would	be	extremely	relevant	in	determining	if	the	effect	was	di	minimis	.			
However,	I	would	proceed	with	the	expectation	that	those	reviews	will	support	a	finding	of	significant	
impact,	based	on	what	I	know	so	far.	A	finding	of	any	constructive	use	would	also	mean	that	the	impact	
was	necessarily		not	di	minimis,	and	this	finding	appears	likely.	If	there	was	a		Memorandum	of	
Agreement,	however,	from	Section		106	or	NEPA	review,	or	a	FONSI	(which	appears	unlikely	)	then	that	
might	reduce	the	impact	to	a	di	minimis	level.	That	simply	can’t	be	known	at	this	point.						

The	next	step	is	to	see	if	Programmatic	Evaluation	is	possible.	I	believe	it	is	not,	since	neither	the	
segments	or	the	project	as	a	whole	fit	into	one	of	the	five	programmatic		categories.	Of	those	five,		three	
are	potentially applicable to the highway segments of this project:   (1) minor	involvement	with	Public	
Parks,	Recreation	Lands,	and	Wildlife	and	Waterfowl	Refuges;	or	(2)	minor	involvement	with	Historic	
Sites;	or,		(3	)	that	it	is	a	transportation	project		having	a	net	benefit		to	Section	4(f)	Property.		Since	 
none	of	the	segments	appear,	based	on	the	facts	so	far	,to	fall	within	any		of	these	categories,	there	will	
need	to	be	a	full	assessment.	The	effects	are	not	minor,	and	there	has	been	no	overall	net	benefit	
established.	However,	again	the	results	of	the	Section		106	and	NEPA	evaluations	would	be	relevant.		If	
the	cabin	is	to	be	destroyed,	then	it	is	outside	the	scope	of	a	Programmatic	Evaluation.	This	is	also	true	if	
public	lands	(the	wetlands)	or	public	recreation	area	(the	coastal	area)	or	wildlife	refuge	is	involved	.	
Finally	it	cannot	be	determined	at	this	point	if	the	final	exception	applies,	since	overall	benefit	of	
damage	has	not	been	determined	to	the	various	4	(f)	resource.	We	are	not	just	looking	at	wet	lands	or	



historic	sites,	we	are	looking	at	a	combination	of	4	(f)	resources	in	each	segment	and	in	the	project	
overall.			

Where	will	the	highway	be	located	in	the	area?	Is	there	an	alternative,	is	an	alternative	needed?	Will	it	
destroy	the	cabin	or	buildings?	Will	it	make	that	area	inaccessible	to	the	community?		What	will	be	the	
effects	of	construction	in	terms	of	noise,	air	quality	?	Will	it	require	a	taking	of	private	or	public	land?	
Will		it	alter	the	natural	ecosystem	of	the	wetlands?	Will	it	have	a	ripple	effect	to	other	areas?	This	
information	is	needed,	some	may	be	obtained	through	the	Section	106	process	and	NEPA,	but		I	would	
expect	those	inquires	to	raise	as	many	new	questions	,	especially	about	indirect	effects,	as	they	answer.		
Depending	on	the	highway’s		location,	even	if	it	does	not	destroy	the	cabin	or	other	4	(f)	resources	
discussed,		and		assuming	it	does	benefit	the	immediate	wetlands	area,	it	still	may	have	a	negative	
impact	overall	on	4	(f)	resources.		Therefore,	it	is	important	to	know	exactly	where	this	highway	is	
located	in	reference	to	these	historic	or	potentially	historic	areas,	more	about	the	wetlands,	more	about	
the	overall	scope	of	impact,	and	how	this	segment	fits	into	the	project	as	a	whole.			

	

SEGMENT	TWO			

NOTE:	Since	I	have	previously	discussed	the	general	requirements	for	federal	action	above,	I	will	not	
redefine	them	in	the	following	discussion.	The	discussions	of		Segments	Two	and	Three		that	follow	will	
address	unique	aspects	of	the	sections,	but	will	not	repeat	the	information	of	statute	requirements	that	
I	discussed	above	unless	some	exception	is	presented.	

NHPA	Section	106	-	This	segment	involves	significant	highway	construction	and	expansion	which	affects	
“	historic	districts”.	However,	it	is	not		specified	where	exactly	the	“historic	districts”	are	located	in	
reference	to	this	work,	or	if	they	are	National	Register	listed	or	eligible.	Nothing	can	be	determined	until	
the	exact	location	of	the	expansion	is	known	in	relation	to	these	districts	as	well	as	their	National	
Register	status.		As	discussed	under	Segment	One,	this	is	an	initial	determination	that	must	be	made.		
Based	on	the	information	that	is	given,	it		appears	that	the	undertaking	has	the	potential	to	cause	
significant	direct	and/or	indirect		impact	to			listed	or	eligible	for	listing	historic	properties.	This	would	be	
due	not	only	to	the		increased	size	of	the	road	and	potential	destruction	of	the	districts,	but	due	to	
indirect	effects.	An	evaluation	must	be	done	therefore	as	described	in	Section		One.			The	State	Historic	
Preservation		Office	(SHPO)		should	be	involved,	as	well	as		local	government.	It	also	appears	that	Native	
Americans	may	be	involved,	in	light	of	the	possible	archeological	sites,	and	therefore		THPO		must	be	
included.		

Are	there	in	fact	archeological	sites?	Where	located	in	respect	to	the	expansion?	Will			buildings	be	torn	
down,	or	their	usefulness		damaged	?		Will	the	expansion	disturb	even	if	not	destroy	nearby	
archeological	or	historic	properties?	These	sites	should	be	investigated	under	Section	106	and	addressed	
in	any	MOA,	and	if	no	agreement	reached,	the	ACHP	must	give	its	opinion	before	the	Agency	/Project	
Proponent	can	procedurally	act.	Right	now,	these	elements	are	an	unknown		and	therefore	an	adequate	
evaluation	can’t	be	made	until	that	unknown	is	turned	into	a	known.	It	may	be	that	negative	effects	can	
be	minimized	or	there	are	alternative	to	an	underground	expansion.	That	also	needs	to	be	determined,	
if	historic	properties	will	be	affected.		Finally	,	there	needs	to	be	a	plan	on	how	to	identify	and	deal	with	
and	protect	archeological	elements,	if	found,	and	if	the	project		otherwise	proceeds.	At	end,	since	this	is	
a	procedural	and	not	substantive	requirement,	care	must	be	taken	so	that	the	process	used	for	



evaluation	consults	all	relevant	experts,	as	well	as	seek	local	community		input	and	that	of	the	relevant	
preservation	offices,	hopefully	to	reach	an	identification	of	impact,	and	a	plan	for	protection	or	
minimization	or	in	a	MOA.	That	would	be	my	goal.			

	

NEPA-	As	in	Segment	One,	this		segment	is		major	federal	action,	and	it	will	cause	significant	effect	on	
the	human	environment,	certainly	during	construction,	as	well	as	afterwards.	It	has	the	potential	historic	
environment	issues	as	in	in	Segment	One,	but	not	the	natural	wetlands	environment	issues.	It	does,		
however,	include	“built	environment”	and	“environmental	justice”	issues	in	a	city	setting	that	are	not	
found	in	Segment	One.	This	raises	issues	as	well	of		social	–economic	impact.	In	addition,	the	increase	in	
size		from	4	to	8	lanes,	as	well	as	placing	the	same	underground	,	while	that	may	reduce	auto	emissions,	
it	can	also	have	other	serious	adverse	affects.		How	much	of	the	urban	setting	will	be	disrupted	by	this?	
How	much	will	be	taken	that	is	private	or	public	property?	Are	there	communities	of	particular	cultures	
involved	that	will	be	affected?	Will	cultural	history	as	memorialized		in	any	built	environment	be	
affected?	Will	housing	be	affected	by	displacement	of	land	taken	for	construction	?	What	exactly	will	be	
the	increased	traffic	flow?	Will	this	have	limited	commercial		truck	access?	

All	of	this	goes	into	determining	the	effect	on	the	“human	environment”	beyond	historic	properties.	This	
is	a	broad	investigation,	much	broader	than	for	Section	106	.	I	would	also	ask	what	“improve	“		the	
central	city	means?	Is	this	a	reference	to	urban	renewal?	Improve	what	and	how?	It	appears	that	the	
real	intention	is		to	make	the	central	city	accessible	to	other	southern		shore	communities,	but	traffic	
runs	both	ways.	Will	this	become	just	a	pass	though	from	north	to	south	when	tied	into	the	other	
project	segments	connected	to	the	interstate		and	the	southern?		Will	it	in	fact	take	business	away	from			
the	central	city	,	and	direct	it	along	the	corridor	to	other	places	having	an	economic	affect?	Cause	
population	migration	and	local	neighborhood	destabilization?	These	are	all	effects	on	the	human	
environment.		

I	would	also	be	concerned	about	temporary	and/	or	long	lasting	environmental	effects	of	construction,	
especially	blasting	for	an	underground	highway.	Air	may	not	necessarily	improve,	underground	highways	
still	have	to	have	above	ground	access,	and	pollution	does	not	just	stay	at	underground		ground	level.	I	
would	be	interested	in	the	environmental	effects	of		an	underground	highway	in		terms	of	effect	on	
water	table	and	similar	since	this	is	a	coastal	area.		Blasting		can	also	destabilize	the	foundations	of	
historic	as	well	as	other	structures.	A	geologic	survey,	therefore,	might	be	warranted.			The	fact		
statement	says	that	ultimately	this	would	reduce	auto	emissions	and	improve	the	central	city,		but		that	
is	all.		At	a	minimum	,	an	EA	needs	to	be	conducted,	and	as	for	Segment	One,	possibly		an	EIS.	Again	as	
stated	elsewhere,	the	collective	effects	of	the	entire	project	needs	to	be	looked	at	as	well,	not	just	the		
individual	segments.			

If		this		segment	and/or	the	project	as	a	whole		is	changing	traffic	patterns,	which	seems	likely		based	on	
the	fact	summary,	the		total	environmental	effect	of	that	beyond	the	downtown	needs	to	be	considered.	
The	scope	of	impact		needs	to	be	defined	to	include	all	affected	areas,	not	just	those	of	immediate	
construction.		

Section		4(f)	-		For	the	reasons	set	out	above	and	in	reference	to	Segment	One,		this	project	as	a	whole	
and	this	segment	in	particular	involve		the	use	of		4	(f)	resources		and	otherwise	qualify		for	4	(f)	scrutiny.	
There	are	existing	historic	districts		and	potential		archeologic	sites.		There	are	significant	human	



environment	impact	concerns.	The		immediate	segment	area,	as	well	as	a	much	broader	area,	may	be	
affected	by		possible	community	disruption,	noise	and	pollution	from	construction	,	socio	–economic	
environment	damage,	“built”	environment	damage	and	related.	There	is	a	potential	for	natural	
environment	damage	vis	a	vis	water	table	damage	or	disruption.	One	also	has	to	consider	the	economic	
impact	of	reworked	highways,	during	and	after	construction.	All	of	the	findings	from	Section		106	and	
NEPA	review	are	relevant,	and	here,	the	process	is	not	just	procedural.	Negative	effects	must	be	
minimized,	and	no	reasonable/prudent		alternative	be	found	to	exist,	or	the	segment,	and	potentially	
entire	project,	stops.				

SEGMENT	THREE		

NHPA-	Section	106	–	It	appears	from	the	fact	statement	that	a	church	and	cemetery		having	historic	
value	may	be	destroyed	since	they	are	in	the	direct	path	of	the	road.		That	needs	to	be	evaluated,	to	
determine	if	either	the	church	and/or	the	cemetery	are	eligible	for	listing	on	the	National	Register.	If	not		
then	they	are	no	longer	a	Section		106	issue.	The	same	is	true	from	the		historic	event	perspective	of	the	
possible	civil	rights	leader	speech	at	the	location.		As	set	out	above	in	Segment	One,	the	SHPO	should	be	
consulted	,	as	well	as	local	historians	and	experts,	and	eligibility	and	actions	based	on	that	
determination	taken	thereafter,	if	they	are	found	eligible.		It	does	not	appear	that	this	site	involved	
Native	Americans,	that	would	need	to	be	e	confirmed	for	possible	THPO	involvement.		If	it	is	determined	
that	the	church	is	eligible	for	listing,	consideration	must	be	given	as		to	whether	in	its	“falling	down”	
state	it	can	or	should		be	salvaged,	or	some	other	alternative		.		A	MOA	would	hopefully	be	reached	as	to	
how	to	treat	these	properties.					

	

NEPA-	Since	this	is	an	expansion	into	an	area	that	did	not	have	any	highway,	unlike	the	expansion	or	
rerouting	of	a	highway	in	the	other	segments	,		it	would	appear	that	the	natural	environmental	
considerations	may		require		more	scrutiny.		It	also	appears	that	consideration	of	obligations	under	the	
Endangered	Species	Act	must	be	considered	in	respect	to	the	snails.		This	may	make	an	EIS,	rather	than		
only	an	EA,	necessary	.		There	may	be	other	flora	and	fauna	impact,	or		the	snail	might	suffer	indirectly	
from	a	change	in,		verses	total	destruction		of	,	its	environment.	As	in	the	other	investigations,	it	is	
extremely	important	to	involve	not	just	experts,	but	the	local	community	.		In	addition,	it	must	be	
confirmed	that	aside	from	the	snails	and	the	church		and	cemetery,	there	are	no	other	“human	
environment”	impacts,	direct	and	indirect			.				

Section		4	(f)	-		this	segment,	as	the	others,	involves	4(f)	resources,	and	for	the	other	4	(f)	criteria.		The	
church	/cemetery		are	historic	sites,	potentially	eligible	for	National	Register	listing.				The	nature	of	the	
“woods”		is	not	specified,	but	if	it	is	public	recreation	land,	that	will	make	it	a	4(f)	property	in	and	of	
itself.			Under	4(f)	there	is		“use”	both	constructive	and	temporary	and	potentially	permanent,	if	land	is	
taken	by	permanent	easement	or	outright.		A	way	to	minimize	this	must	be	determined,	for	instance	
where	the	road	is	located	on	the	property.	If	MOAs	were	done	under	the	other	evaluations,	this	would	
assist	the	project	to	go	forward,	by	establishing	a	di	minimus	impact,	or	at	least	meeting	the	required	
minimization	of	impact.		This	leg	of	the	entire	project	however	seems	to	be	the	least	persuasive	as	to	no	
reasonable	or	prudent	alternative.		To	not	do	this	segment,	or	to	do	it	in	some	other	manner		as	an	
overall	project	element	may	be	the	most	feasible.	That	is	an	aspect	that	would	need	to	be	examined	for	
the	project	as	a		whole.	I	would	want	to	know	in	that	regard	just	how	interdependent	these	segments		
were.		



SUMMARY	

All	of	the	analysis	would	need	to	be	started	as	early	as	possible,	before	funding	is	spent	or	licenses	
granted.	In	terms	of	NEPA,	this	would	start	as	soon	as	there	is	a	proposal	verses	just	an	idea.	Since	these	
all	overlap,	the	process	will	be	looking	at	individual	regulatory	issues	concurrently	in	many	instances.	
However,	to	complete	the	Section	106	and	NEPA,		evaluation	may	speed	up	or	make	unnecessary	
certain	elements	of	the	4	(f)	process,	as	discussed	above.	Therefore,	those	reviews	will	be	completed	
first,	and	will	confirm,	obviate,	or	modify	the	need	for	or	type	of		Section	4(f)	review.		

A	broad	range	of	experts,	regulatory	staff	and	community	input	should	be	sought	out	so	that	the	process	
is	legitimate,	and	fulfills	the	“stop	and	look”	procedural	mandate	of	Section	106	and	NEAPA.	This	in	turn	
will	assist	in	the	validation	of	the	substantive	conclusions	of	Section	4	(f).	The	final	assessment,	if	any,	of	
the	segments	(or	the	project	as	a	whole)	cannot	proceed	under	4	(f)	until	these	other	reviews	are	
completed.	It	would	also	seem	that	the	segments	should	have	ongoing	review	in	terms	of	their	necessity	
to	the	entire	project.		Can	some	or	one	segment	be	done	if	others	cannot	satisfy	4	(f)?	That	should	also	
be	on	the	table	as	the	segment	reviews	proceed,	since	it	would	seem	to	go	directly	to	the	
“reasonable/prudent”	alternative	requirement	of	4	(f).		The	overall	goal	of	the	project	therefore	is	
relevant	to	this	process,	and	to	decide	if	there	is	no	“reasonable	/prudent”	alternative	that	requires	this	
overall	goal	(not	that	of	each	segment)	be	established	before	anything	else	is	done.		That	is	not	set	out	
in	the	statement	of	facts.		

	


