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How do the federal laws you have learned about up to this point apply in the scenario? 
 
If I worked for the FHA, the laws and procedural rules of that agency would take priority, though 
NEPA, NHPA and associated laws would be addressed in light of both the limits and 
expectations of Section 4(f) of the Department of Transportation Act.  This would likely create 
little or no conflict in that NEPA and NHPA (especially Section 106) are essentially procedural 
(requiring no specific outcome), while the Transportation Act, in terms of historic preservation, 
is substantive.  This is not a ‘stop and look’ law or policy or procedure, but a much stricter 
standard of ‘no feasible and prudent alternative’ with determination that the project participants 
‘minimize harm’. 
 
The rules arising from the act not only directly relate to highway projects in the narrow sense, 
but also to historic and environmentally significant or sensitive properties and objects impacted 
by the project.  In other words, the historic preservation, environmental maintenance, and 
cultural protection (including, for the latter, those related to Indian tribes and archeology) is not 
limited to just the road bed.   
 
Using the DOT standards, the first thing to determine would be if the project will or might 
impact  

…significant publicly owned public parks, recreation areas, and wildlife or waterfowl 
refuges, or any publicly or privately owned historic site listed or eligible for listing on the 
National Register of Historic Places. (Section 4(f)) 

This is the determination of whether or not there is a resource, part of the process of determining 
degree of impact or scope. 
 
Subsequently, federal DOT could determine if the project fit into one of three differentiated 
categories: 

• De minimis finding (meaning any risk is so minimal [that is clearly within the normal 
range of risks that would have been inherent to the area regardless of the project] as to 
not require intervention); 

• Programmatic 4(f) evaluation status (meaning the type of project and the site upon which 
it is occurring can be evaluated using standardized criteria); 

• Individual 4(f) status (meaning a specific plan, unique to the site and project, is required). 
 
In this particular case, it is highly likely that an individual plan would be needed because of the 
complexity of the site: near the coast, indigenous people sites, historic sites in both urban and 
rural locations, etc.).  Arguably, this is a transportation project that would have net benefits to 
Section 4(f) property (2005), but the impact seems extensive and complex, so an individual case 
response would likely be required.  In other words, the scope of the project, having been initially 
determined, would indicate an individual, case-specific response is necessary. 
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The law directs the DOT to consider, specifically:  public parks, recreation areas, and wildlife or 
waterfowl refuges, or any publicly or privately owned historic site listed or eligible.  Importantly, 
the latter includes privately, as well as publicly, owned properties while the parks, recreation 
areas, and refuges must be publicly owned and reasonably accessible (at least periodically in the 
case of refuges).  That said, in this project, it is very likely that the environmental impact would 
cross the public/private boundary necessitating full consideration of the delicate coastal areas and 
the snail niche, at the very least. 
 
The DOT occupancy standard for the project sections would likely not be (1)  temporary, or (2) 
temporary and adverse, but more likely permanent use through taking and  (3) constructive use.  
This means real cost to individuals and the community and so must be fully considered.  Plans 
for each proposed section would need to be examined distinctly, relying on expertise (in-house 
and out), as well as listening to concerned citizens as to what is ‘feasible’ and what is ‘prudent’ 
(Overton Park v. Volpe (1971).  The three sections would each need to satisfy standards of 
feasibility and prudence. 
 
Not only discipline-specific experts, but ‘experts’ on the community – that is, the residents – 
should be consulted.  This might be particularly important when dealing with Section 1 and 
Section 3, since these seem to be eliciting the most complaints (the former for historic 
preservation reasons; the latter for environmental). Engaging neighborhood groups and others 
with legitimate interests (likely historic preservation groups and even state agencies, as well as 
environmental groups and the state EPA) is required and it would likely make the process 
ultimately more efficient as the competing interests conclude they have had a ‘voice’.  This 
corresponds to expectations for engagement in NEPA and NHPA.  Really, there is no reason not 
to consider pertinent state laws and regulations, and to consult with local and state agencies as 
well as with interested community members. 
 
Also included in this consideration should be the degree of forcefulness of any ‘taking’.  While 
the actual use of eminent domain might be conducted by the State of South Carolina, the use of 
federal precedents (given the association with the interstate highway system) would likely come 
into play.  Such taking needs to be limited to what is actually necessary, though in this case it 
might include taking environmentally sensitive property adjacent to the project.1  Given South 
Carolina law this would likely be considered ‘direct taking’ rather than ‘inverse taking’, though 
some adjacent properties might be impacted by proximity of the project to the degree that the 
loss of use, even if not the real property, was a ‘taking’. 
 
Though the emphasis is on not causing harm, it certainly would be appropriate to consider if the 
project would improve the protection of ecosystems and/or historic preservation including: 

                                                
1 For an overview see: History of the Federal Use of Eminent Domain, U.S. Department of Justice website, 
https://www.justice.gov/enrd/history-federal-use-eminent-domain.  Note that the ‘condemnation’ can include 
matters as different as property for public buildings  (e.g., Kohl v. United States) and preservation of drinking water 
for the public health  (e.g., United States v. Great Falls Manufacturing Company, 112 U.S. 645 (1884)).  Similar to 
highway development was the precedent set for taking for the  maintenance of navigable waters (e.g., United States 
v. Chandler-Dunbar Co., 229 U.S. 53 (1913))  Very recently, taking for a private owner acting in the public interest 
was deemed allowable (Kelo v. City of New London, 545 U.S. 469 (2005) ), though several states restricted the use 
of eminent domain after the Kelo case. 
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• with the first part of the project, for instance, the improvement of aesthetic value by 
clearing the viewshed of the coastal area as well as some degree of ecological 
restoration, and; 

• with the second section submerging the roadway for better public health [air quality] and 
improved view in an historic district. 

This would comport with selecting the best construction alternative when the mitigating design is 
included.  This, though, does not mean it is necessary to use any means technically possible, but 
to select prudentially or reasonably (Merritt Parkway Conservancy v. Mineta, 424 F. Supp.2d 
396 (D. Conn. 2006)).  
 
Given the expectations for coordination, the following laws would need to be examined:2 
 

TRANSPORTATION SPECIFIC 
 

• U.S. Department of Transportation Act of 1966 (49 USC 303); Federal-Aid Highway 
Act of 1968 (23 USC 138)  

 
o This is the primary governing legislation (though not exclusive) for this specific 

case. 
 

o The 1968 act expanded federal rules such that when a federally-aided project  
efforts to preserve historic properties (of national, state, or local significance) and 
other cultural resources, as well as viewshed (natural beauty), public parks and 
recreation lands, wildlife and waterfowl refuges are mandated.  The standard is 
minimizing harm, not simply following a procedure; this distinguishes the FHA 
from NEPA and NHPA. 

 
o The Transportation Act requires  not just ‘look before you leap’, but the 

development of ‘feasible and prudent alterative’ that will protect, or minimize or 
mitigate harm – which applies to preservation and environment. 

 
• Urban Mass Transportation Assistance Act of 1970 (49 USC 1610)  
 

o Mandates ‘special effort’ for protection of preservable historic sites and cultural 
assets unless “all reasonable steps” have been taken to determine there is “no 
feasible and prudent alternative"; in doing so it corresponds to and reinforces 
D.O.T. Act of 1966.    

 
 

                                                
2 This list is based on material from HP602, University of Kentucky and the list available from State of California 
Department of Transportation, ‘Exhibit 1.4: Historic Preservation Laws and Regulations Summary’ Standard 
Environmental Reference Handbook, Update Page E-1.4 - 1 Volume 2   
http://www.dot.ca.gov/ser/vol2/ex_1_4_laws_regs.pdf Downloaded: 17 March 2018. 
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HISTORIC & ARCHEOLOGICAL (including Tribal) 
 

• Historic Sites Act of 1935 (16 USC 461 et seq) 
 

o This act includes authorization of interagency, intergovernmental/multi-
governmental, and interdisciplinary cooperation for cultural resource preservation  
(36 CFR Part 60 series) which would be pertinent in this case because of the local, 
state, and federal interactions, and the fact that both Native American and pioneer 
sites seem to be in the path of the roadway. 

 
• National Historic Preservation Act of 1966 (16 USC 470 et seq)  

 
o The application of this act would lead to the federal DOT coordinating with the 

State Historic Preservation Officers (or Tribal, perhaps, in the case of Section 1 of 
the case if an existing tribe can be properly associated with any remains or 
artifacts).  The federal highway procedure should parallel those in the NHPA 
Section 106 Process 

 
o Regulations promulgated by Advisory Council on Historic Preservation call for 

coordination of NEPA and NHPA compliance (36 CFR Part 800.14(a)). 
 

• Archaeological and Historic Preservation Act of 1974 (16 USC 469 et seq)  
 

o This act, also called the Moss-Bennett Act, applies to most federal construction 
projects. It requires the federal agency to notify the Secretary of the Interior if a 
project threatens the loss or destruction of significant historic or archaeological 
data.    

 
o The Section 106 compliance process adopted in tandem with FHWA provides 

substantially the same protection; consequently Moss-Bennett is not invoked on 
FHWA projects.   Even so, some ‘coincidence’ with the work of other 
governmental agencies in a highway project is reasonable. 

 
• American Indian Religious Freedom Act of 1978 (42 USC 1996)  

 
o This law guarantees the rights of American Indians to express and practice 

traditional religions, and directs federal agencies to protect and preserve these 
rights.  This might come into play with Section 1. 

 
• Archaeological Resources Protection Act of 1979 (16 USC 470aa et seq)  

 
o The permitting of various contractors and the city and county, especially on 

Section 1, would be necessary for the excavation and/or removal of any 
archaeological resources (antiquities). This would be pertinent for not only the 
parts that are known to contain sites, but those that reasonably might. 
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•  Native American Graves Protection and Repatriation Act (25 USC 3001 et seq) 
(1990)  

 
o Since NAGPRA requires federal agencies receiving federal funds to inventory 

and repatriate human remains and associated funerary objects, Section 1 studies 
would need to focus specifically on the possible trade sites as they might include 
nearby villages and/or graves. 
 

• Executive Order 11593, "Protection and Enhancement of the Cultural Environment," 
May 13, 1971 (in 16 USC 470)  

 
o This sets federal procedures for protecting cultural resources that are federally 

owned.  The law does not directly apply for DOT since the Federal Highway 
Administration does not own the highway property in any direct sense.  That said, 
Section 1(3), requires efforts to contribute to the preservation and enhancement of 
non-federally owned sites, structures, and objects of historical, architectural, or 
archaeological significance, which would include the sites being impacted by all 
three sections in this case.  Importantly for the Section 1 and Section 2 of the 
project, this includes not only listed properties but those that legitimately might 
be. 

 
ENVIRONMENTAL 

 
• National Environmental Policy Act of 1969 (42 USC 4321-4347) (NEPA) 

 
o Regulations for implementing the procedural provisions of NEPA are similar to 

those for NHPA (40 CFR Part 1500-1508).  
 

o This legislation arose out of concern for the environment, triggered by several 
highly visible near-catastrophic events and the associated protests (e.g. the 
Cuyahoga River burning, Rachel Carson’s writings, the ‘highway revolts’).  It is 
not only legitimate for ecologic well-being and the public health, but also as a 
matter of public concern / mind-set – especially in tourist areas such as those near 
the coast (the road is expected to bring in more who would otherwise be passers-
by). 

 
o The Endangered Species Act is especially pertinent in this case, given the 

presence of the possibly endangered snails.  Consultation and mitigation would be 
required. 

 
These laws are complex, but fortunately the various bureaucracies / agencies have chosen to 
coordinate efforts and procedures.  While the priority would be on federal highway legislation, 
other laws would need to come into play – if for no other reason, simply to avoid future conflict. 
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To get at this another way, the case can be ‘deconstructed’ (not in the sense of literary and art 
theory, or even architectural theory) but ‘dismantling’ so it can be reassembled more solidly and 
coherently.   Here then is the case parsed: 
 
• The Federal: The federalization of the project means that the laws of the United States are 

directly pertaining.  Under other circumstances, it could be claimed, that the formal 
sovereignty of the respective states would take precedence, but not so when the road is part 
of or directly connected to an interstate or funded with federal money. 

 
• Highway: As a highway both physically connected to an interstate and federally funded, it 

falls under the DOT legislation. 
 
• Administration (FHA) has agreed to fund the reconstruction The road already exists and, 

therefore, changes are part of a continuation of federal DOT oversight. 
 

• of a major This is not simply a local or even a state matter. 
 
• road artery that runs north-south through the city of Greentown (a small town on the South 

Carolina Coast just a few miles away from Charleston). The fact it is near the coast means it 
will impact sensitive waterways and/or wildlife and waterfowl refuges 

 
• The Highway Department (Department) must develop plans for construction and submit 

them to the FHA for approval prior to receiving the funding. The artery presently runs from 
the north along the coast, passes through the center of the city,    This means that DOT 
should be aware of existing and potential listed historic structures and historic districts, as 
well as concerned with commerce.  In this case, the road going beneath the city center, 
assuming no major archeological sites are found, will be the best alternative. 

 
• and then terminates where it intersects the interstate highway Again, this calls for some 

degree of federal oversight. 
 
• seven miles south of the city limits.  It is always congested because of commuter traffic into 

Greentown. Improving the traffic flow is the primary, or perhaps one should say ‘initial’, 
concern for or purpose of the improved roadway. 

 
o The Department has divided its plan into three segments. This allows critical analysis of each 

section and the particular associated concerns.  It also would allow some section(s) to 
proceed if one or two were held up. 
 

o The FIRST will require rerouting the northern section of the highway further inland so that 
it connects to the northern interstate, Again, interstate (interstate commerce) and therefore a 
federal concern. 

 
o which will provide out-of-state commuters with better access to Greentown. Again, the 

primary purpose is improved traffic flow. 
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o Doing this will also improve the aesthetic value of the coastal area   This is important in that 
environmental concern under the Highway Act is not limited to ecological or public health 
needs narrowly defined, but also aesthetics. 

 
o and allow restoration of the coastal wetlands; Previously harmed ecosystems can be 

restored; under the Highway Act coastal regions as waterways and often containing wildlife 
and waterfowl refuges are a particular concern. 

 
o however, it will require passing through a territory that was once a significant place for 

trade between colonists and Native Americans.  The application of not only the Highway 
Act, but also those laws pertaining more narrowly to Native American sites would be needed.  
The known use by colonists and Indians for trade means that it should be or could be 
designated and listed as an historic site. 

 
o There is one log cabin on the land that the connector will pass through that is on the 

National Register.  This structure is already included and so it must be protected, even more 
rigorously under the Highway Act than under NHPA. 

 
o There are a series of other structures in the area; however, not much is known about them 

and none is on the Register.   These might be listable and, so, come under the Act. 
 
o There have been rumblings by a local group that a few of these buildings are very important 

to the community.   The community’s identity matters and should be part of the discourse.  
Hopefully the road project would promote, not harm as so many did in the 1960s. 

 
§ The SECOND segment involves expanding the portion of the artery that runs through the 

city from four lanes into eight and submerging this highway segment underground to reduce 
auto emissions into the air and improve the central city.   This would likely be well received, 
as it promotes community, improves downtown air quality, improves traffic flow, and 
facilitates commerce.  That said, it would also be very expensive. 
 

§ There are a few historic districts in downtown Greentown. These would be part of the DOT 
consideration of over-lapping responsibilities with NHPA.  It is likely the SHPA (or THPA) 
should be engaged. 

 
§ Although there hasn’t been any research done, there are some major archaeological sites 

located in close proximity to the downtown.  The research would need to be conducted, at 
least to determine if in-depth study is required. 

 
ª Finally THIRD, the Department would like to extend the southern section of the artery 

another five miles so that it will be more accessible to growing communities along the 
southern shore. Again, the fact that this is along the shore means it is both an aesthetic and 
ecological concern. 
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ª Local environmental groups have expressed concern that an endangered species of snail 
makes its home in and around the woods where the southern extension will be located.  DOT 
activities are subject to the Endangered Species Act. 
 

ª In the direct path of the proposed road is a small church and accompanying cemetery.  
Cemeteries can be moved but such should be done only if necessary and only in an 
appropriate way. Grave desecration laws might come into play. 
 

ª According to a Department contact, it is “falling down” but it may or may not be the site 
where a famous civil rights leader spoke. The possibility of moving these graves is 
complicated because they are in a churchyard of a church that, perhaps, was once served by a 
noteworthy civil rights leader, meaning the structure may have added preservation 
significance. 

So, in conclusion, this is a manageable task, but one that requires significant interaction with 
multiple levels of government, and with the community through which the highway will run. 


