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QUESTION 1: (5) 

Why might someone argue that state and local preservation laws are better than Federal ones? 
Do you agree with this statement? Explain.  

State and local preservation laws can be argued to be stronger than Federal laws 

because Federal laws are more overarching and general, and in turn State and local laws are 

more specific. Each State and each city within that state may find specific sites or buildings 

significant for their own preservation or cultural heritage needs but this may not be recognized 

at a Federal level because it isn’t important enough to everyone in the whole country.  

I do agree with this statement, for example, a neighborhood may be listed as a local 

historic neighborhood because the characteristics of that neighborhood represent a certain 

time, or stylistic character for a community but may not have enough integrity to be listed in 

the National Register, or a community may want to preserve a religious building which could 

happen more easily at a local or state level, but which would be much harder at a Federal level. 

At a Federal level some other significance, other than it being a religious building, would need 

to be identified in order to preserve it. 

Many states have also adopted mini versions or NHPA, NEPA and DoT 4(f) which follow 

similar language but refer to state projects or funding, or possibly even local ones. This adds 

another level of scrutiny to a project. State and local preservation laws can also be scrutinized 

more closely as the SHPO and other local organizations can monitor projects as they are 

physically closer than what someone in Washington could over see from a Federal level. 

It is here at the local level that zoning and building codes effect properties, the city’s 

comprehensive plan can specifically identify historic preservation as a need and ensure that 

neighborhoods and districts etc. are included and protected during growth. Many municipalities 
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have Architectural Review Boards (ARB) that monitor and restrict individuals from making 

changes that harm historic properties. The laws and ordinances are more narrowly tailored and 

can more easily be enforced. They can also ensure compatible infill development in historic 

neighborhoods as the ARB has say in the approval process. 

QUESTION 2: (5) 

What are the benefits of using conservation/preservation easements? What rights are 
conveyed with a conservation easement? What, if any, are the disadvantages of this private 
form of preservation? 

There are many benefits to using conservation/ preservation easements, the greatest 

benefit is that the land, or resource, for which the easement is created will be protected in 

perpetuity. The language is dependent upon the agreement between the landowner and the 

easement trustee who will oversee it, but since entering into an easement is voluntary the 

landowner generally wants to preserve and conserve the property/ land. The easement is 

tailored specifically to that property and what the owner would like to conserve/ preserve, 

whether it be agricultural farmland or undisturbed forest land for example. 

Another benefit of an easement is that there is a tax benefit to the landowner. Since the 

easement will lower the value of the property, since it cannot be developed in the future, the 

land value will be lowered resulting in lower taxes. This also helps with estate taxes which can 

mean that a family can keep a property together rather than having to sell it off to pay the 

estate tax. 

Even though taxes can be lowered the property still remains on the tax roll so, unlike 

public land, the tax base is still generated, albeit at a lower value.  
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A landowner also has the ability to ensure their property won’t be developed, for 

example, once they are gone. If the landowners heirs don’t have the same value of keeping the 

property together or keeping the land intact once the landowner dies the heirs could 

potentially sell it off to developers. With an easement the original landowner has restricted 

those rights and the land would be protected long after they died. 

The landowner still has many rights on their land, they have simply given away the 

development right, mining right etc., generally some kind of right associated with a change to 

the land use or development of the land. This potential to develop or mine the land added 

value to it so taking away that potential reduces the overall value to that piece of property. The 

easement does not necessarily mean that no development could ever happens on the land. For 

example, if an owner had a ranch that they got an easement on, but they wanted to ensure it 

would continue as a ranch the easement could allow for new stables to be built, or an 

additional house for a family member to live in order to take care of the property. The rights 

that are removed are ones that would change the land and potentially harm it.  

I really like the idea of an easement and from what I have learned through the class and 

exploring land trusts like the California Landtrust, I don’t really think there are many 

disadvantages since the landowner enters the agreement voluntarily. A potential disadvantage 

would be if a landowner couldn’t find an easement grantor to buy/ accept the donation, maybe 

the property is far and would be difficult to monitor. I don’t think this is really a good argument 

though, as there are many different land trusts that most people could find one that would 

accept their property. The only other disadvantage would be that once created the easements 

are restrictive, which is the whole point, but if someone suddenly changed their mind for some 
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reason removing the easement would be very challenging. Again, because the easement is 

voluntary it would seem odd if the owner suddenly changed their mind. I really see 

conservation/ preservation easements as a good thing and am completely in favor of them. 

QUESTION 3: (10) 

In the Module on constitutional limitations on land use, specifically regarding the establishment 
and free exercise clauses of the US Constitution, I detailed the case of St. Bart’s. You also 
learned about the Religious Land Use and Institutionalized Persons Act that was passed in 2000 
and its implications. If the St. Bart’s case were decided today, do you think the outcome of the 
case would be different based on the requirements of RLUIPA? Would the outcome remain the 
same? Explain incorporating a discussion of the types of scrutiny, the facts of the case, and the 
precedent that you read about.  

If St. Bart’s were to be decided today I believe that it would still have the same outcome 

despite RLUIPA. Looking back at what the St. Bart’s lawsuit was about; St. Bart’s went to court 

arguing the First Amendment, arguing free exercise, and Fifth Amendment, arguing a taking. St 

Bart’s wanted to demolish the community house, an addition which was architecturally in 

keeping with the original church design and character. The church and community house were 

listed as historic sites, based on the New York City landmarks law of 1967. I’m assuming that 

since there are no notes as to the contrary the church did not oppose this designation at the 

time. Then in 1983 the church applied for a certificate of appropriateness to demolish the 

community house and replace it with a 59-story office tower, this was denied. A year later in 

1984 they applied to replace it with a 47-story office tower, this was also denied. Then 1986 

they filed a lawsuit claiming a violation of the free exercise which constituted a taking.  

St Bart’s lost the lawsuit because keeping the community house did not preclude the 

church from continuing its religious mission. The church also had a sufficient endowment funds 
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to cover the cost of the rehabilitation of the community house as they argued financial hardship 

for the $11 million-dollar price tag to rehabilitate the community house.  

St. Bart’s is more similar to Oregon v. Smith because it was a law that is applied to 

everyone. In Oregon v. Smith, ingesting peyote is against the law and therefore the two 

plaintiffs cannot claim religious expression because the act of ingesting peyote was illegal in the 

state. Even if the act was not illegal but the company had a no drug policy the two could still 

have been fired for the use of peyote. Basically, these two people weren’t singled out. Whereas 

in Sherbert v. Verner the plaintiff had to either choose her job or her religion. 

St. Bart’s could be brought forward under RLUIPA because of the strict scrutiny and 

substantial burden clause as the designation of St Bart’s is state sanctioned under a local 

preservation ordinance and limits the use of the land. But since, in this case, the religious 

exercise is not being threatened, the church can still practice its religion without interference. 

The landmarking law here does not interfere with the practice of the religion. All historic 

landmarks would have the law applied in the same way. Say St. Bart’s was a secular non-profit 

wanting to do the same thing, they would also be denied because wanting to tear down an 

historic structure to put in a larger one so that they could make more money is not a good 

enough reason to tear down an historic building.  

One things that may have been approved and could still be approved if this lawsuit was 

brought forward now, was applying for a certificate of appropriateness for a rehabilitation of 

the existing community house and a sympathetic addition to the community house. St. Bart’s 

was repeatedly asking to have the community house demolished. A rehab and addition could 

be approved using the arguments they made. This would result in keeping the existing structure 
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and adding a new portion to the rehabilitated community house.  If St. Bart’s really needed 

more space and they could move forward with this option which I think is a really good solution 

for historic preservation and for the church. 

 

QUESTION 4: (5) 

Section 4(f) applies to all archaeological sites on or eligible for the National Register, even if 
such sites are discovered during construction, unless “the archaeological resource is important 
chiefly because of what can be learned by data recovery and has minimal value for preservation 
in place [and] the officials with jurisdiction over the Section 4(f) resource have been consulted 
and have not been objected to” such a finding. 23 U.S.C. 774.13(b). Or, Section 4(f) applies to 
those historically significant archaeological sites that warrant preservation in place.  

Do you think this regulatory framework hinders the preservation of archaeological resources? 
Could a requirement of a full 4(f) review lead to the abandonment of potentially valuable 
resources? Or should we require any discoverable archaeological resource as warranting 
preservation on site?  

No, I don’t think the framework of DoT 4(f) hinders preservation of archaeological 

resources. A full 4(f) review is preferable on projects because the whole scope of the area that 

is affected is reviewed. If it is determined that the project will result in adverse effects to an 

archeological site and there are other options, say building a road in a different area, then 

choosing the alternate is better. Leaving archaeological resources undisturbed is an appropriate 

action, if not preferable, as not every site needs to be excavated and disturbed. I think the area 

should be documented for future reference, so projects aren’t proposed for the same area in 

the future. 

Having said that I do think that the project scope and the actual archeological site and 

what it represents plays an important part of what the appropriate action is. If for example, the 

site is a Native American site and the local tribe(s) do not wish it to be disturbed and there are 
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alternate solutions, one of the alternates should be selected. If there is an archeological site 

that is not Native and the best solution is to excavate and document the site then that could be 

the correct solution (although I can’t think of a plausible example of what this option would be).   

QUESTION 5: (5) 

Which fact, if true about a proposed project, would most strongly support an argument that an 
Environmental Impact Statement is required under the NEPA before the project may proceed? 
Why?  

a. The private parties conducting the project receive funding from a state agency. 

b. The project is prohibited unless the builder receives a municipal zoning variance. 

c. The project involves draining ten acres of wetlands. 

d. Congress has appropriated money to fund the project. 

e. The Vice President of the United States is conducting the project personally. 

I think all projects would benefit from and EIS, but of course we know that that isn’t 

practical. Of the option noted, Option D, Congress has appropriated money to fund the project, 

would the one that would most strongly support an argument than an EIS is required under 

NEPA before the project could proceed. NEPA requires an EIS when it involves a major federal 

action. Money provide by Congress would be equivalent to federal funds therefore triggering 

an EIS. Although it would be terrible to drain wetlands, there is not enough information in the 

statement to determine if Option C, the project involves draining ten acres of wetlands, would 

require NEPA. If the wetland is under a conservation easement, then that would require NEPA if 

a project were even allowed. It could also be that 10 acres of a wetland are being drained but 

100 acres will be added to the wetland in another area, so this option requires more 
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information. It also doesn’t indicate a major federal action so this is unknown as written. This 

would be different if it was a 4(f) project.   

Option A refers to private parties and the funding is from the state. If the state has a 

mini-NEPA then an EIS could be required but that info is not provided, and the state is not 

noted so option A may require an EIS but enough is not known through the statement provide. 

Many projects require zoning variances, so Option B is a bit ambiguous and it could 

really have nothing to do with any environmental impacts for the project. Again, not enough 

information is provided, and nothing is noted about a major federal action. Finally, Option E 

seems to be indicating that the Vice President of the United States is conducting a project 

personally which I understand as personal funds and although it seems odd that a sitting VP 

would personally fund a project that would have anything to do with NEPA an EIS would not be 

required if they were using personal funds.  

QUESTION 6: (5)  

Which of the following state actions with respect to a parcel of land would most likely require 
that the state compensate the owner? Why?  

a. A prohibition on the filling of wetlands on a parcel of land. 

b. A requirement that the owner allow a path for beach access in exchange for a permit 
to construct a residence on the land. 

c. A prohibition on the razing of a historic building on the land. 

d. A prohibition on operating a slaughterhouse on the land. 

e. A requirement that the owner allow destruction of a tree on the land to prevent the 
disease affecting the tree from spreading to trees on nearby parcels. 
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A state action with respect to a parcel of land that would require compensation to the 

owner would be considered a case of eminent domain and as this is on a State level it would fall 

under Police Power and would refer to a taking – an act by the government appropriating 

property from a private owner. But the “exercise of eminent domain must be rationally related 

to a conceivable public purpose.” (Module 12: Constitutional Issues: Takings) 

Fifth Amendment, US Constitution “…nor shall private property be taken for public use without 

just compensation.” 

Option C is not a taking because if this historic property is on private land then it would 

have been designated an historic property voluntarily, perhaps not by the current owner but if 

a previous owner designated it, the current owner would have known that at the time of 

purchase. There is also no loss of use. There is not enough information provided to determine 

the amount of land the historic property sits on when it was designated for example as perhaps 

there is enough room to build a new structure if that was the desired outcome – again not 

enough information was provided.  

Option D, prohibiting the operation of a slaughterhouse on the land is more of a zoning 

issue. We also don’t know if this is in the city, the country or where it is, but if the property isn’t 

currently zoned to accept a slaughterhouse then it’s not a taking. If a rezoning application is 

denied that too is not a taking as the use is not a part of the current allowable zoning. If the 

current zoning did allow this use then the slaughterhouse wouldn’t be prohibited, either way 

this issue is not about a taking. 

Option E could possible fall under a taking as someone, most likely the City, is coming 

onto a private property to destroy a tree which is diseased. The owner must allow the 
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destruction of a tree, perhaps there would be compensation, but it doesn’t say that, it would be 

for the greater good though so that the disease didn’t spread. It is also a tree so unless this tree 

had something to do with the owner’s livelihood, say it was a tree used to produce maple 

syrup, and the destruction of it would harm the owner’s potential to make money that would 

require compensation. Although if that were the case, the owner would destroy the tree herself 

before it affected the rest of her livelihood. So, for this reason I do not believe Option E is a 

taking. 

It could be Option A – prohibiting the filling of the wetland on a parcel of land. It does 

not say what kind of land, public or private. If that wetland is on private property, someone is 

telling the property owners that they can’t fill it in so it’s not allowing then to use their land so 

it could be considered a taking, although I don’t think so. The owners would have purchased 

the land with the wetland, so they can’t argue that they can’t use it now since its always been 

like that. If the wetland was on public land, then there would be no one to pay compensation to 

since the taker and the owner are one in the same. For these reasons I do not believe this is 

considered a taking. 

So that leave Option B which seems the only logical option since it is the only one that 

has any public use. The requirement is for the owner to provide a path for beach access in 

exchange for a permit to construct a residence on the land. Other than the negotiating of a 

permit for construction there is no compensation, perhaps the negation is considered 

compensation? Basically, the city has created an easement for the public path which is a taking. 

There is no mention of any other compensation but as the path is for public use this is the only 

option that would rightly fall under the definition of a taking. Since there is no compensation, 
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perhaps the negotiations are equivalent to compensation? So, for addressing each option I 

believe that Option B would be the one requiring compensation. 

 
QUESTION 7: (10)  
 

Rock art is one of the most fragile cultural treasures in the United States, however, some 
people are destroying them with their guns. These ancient drawings, already threatened by 
natural forces like acid rain and fungus are now being riddled with bullet holes and 
covered with spray paint. While shooting on public land is legal, County law prohibits firing 
toward natural features. Federal law also protects the petroglyphs and if caught, the 
perpetrators could face fines and even jail time. Vandals have also spray painted human figures 
on rocks in the area and shot them to pieces, etched initials and dates into the images, 
and looters have carted away pieces of rock containing the petroglyphs. How would federal 
archaeology and historic preservation laws work against these individuals?  

Damage to the Native American petroglyphs, which are thousands or years old, can 

never be repaired and this results in a loss of our cultural heritage. I think the first problem is 

that there is not enough education about Native American culture so there isn’t an 

understanding of the importance of preserving the culture. If the public doesn’t understand it, 

then they don’t seem to respect it. Human action like looting and vandalism have some of the 

most significant negative impacts to our archaeological resources, fortunately we have ARPA 

which is one of the most substantive laws we’ve learned about this semester. This type of 

vandalism would affect the NHPA as well, but unfortunately NHPA doesn’t have any substantive 

penalties so in this case I don’t think it would help towards stopping the vandalism. The news 

clip indicated that there was a reward - $500. I think that this reward should be increased so 

that there was a real financial incentive for people to turn the vandals in and also set an 

example for future vandals.  
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The penalties are quite harsh and rightly so, perhaps more publication of the penalties, 

posted notices perhaps or more of them, would deter people since first time offenses are given 

either $10,000 or $20,000 penalties with the possibility of either one or two years in prison (the 

fine is depending upon if the damage is valued at more or less than $500 – although I’m not 

sure how you evaluate the damage, I think it should be the higher amount to deter it as much 

as possible). Second offences increase to $100,000 and up to five years in prison so there really 

is a substantive penalty to violating ARPA. There is civil enforcement as well which could also be 

a deterrent. 

ARPA requires a public role in managing the resources so perhaps there needs to be 

more education to the general public about what that means, that target shooting must avoid 

the petroglyph specifically, and rocks in general, as the sparks can also cause wildfires. There 

are also penalties for starting wildfires so perhaps that could be advertised as well. Part of the 

problem is that the area in which these petroglyphs are found is so vast that it is difficult to 

patrol, perhaps Utah parks and the NPS need to have volunteers and more paid personnel do 

more of a “site watch” so that those breaking the law can be identified and fined. Again, 

providing a more substantial reward, more than $500, may make people want to turn vandals 

in. 

The barrier’s shown in the video clip didn’t really seem like much of a deterrent as people could 

easily go through or around it, but at least something was done for the moment. But again, I do 

think more patrolling needs to be done. Perhaps as with excavations, shooters would need to 

have a permit to go onto the public land and shoot, if damage was found to petroglyphs it 

would be easier to perhaps find the perpetrators?  It is unfortunate that people do not care 
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enough about cultural heritage, but I am in favor of prosecuting those that break the law and 

feel that ARPA has a good substantive penalty proves which should be taken advantage against 

vandals. 

QUESTION 8: (10) 

You are a member of an organization trying to stop the construction of a telescope at this 
sacred site. The other members of the group know you have a background in preservation and 
are hoping you can provide them with some idea of how they might legally stop the 
construction. They have scheduled a meeting with a preservation lawyer and want you to 
prepare some information before the meeting. Time is money with these lawyers and the 
organization doesn’t have a lot of money to waste. To prepare for your meeting with the 
attorney, put together a short memo on the following information for the group: 

Main Question:  

How do we stop the TMT project from going ahead on Mauna Kea?  

Issue:  

The main issue is that Mauna Kea is a sacred site for Native Hawaiians, it is home to deities and 

buried ancestors (National Post April 14, 2015), believed to be the beginning of creation for the 

Hawaiian people (US NEWS April 11, 2015). Also, it is culturally significant to the Native 

Hawaiians. 

Sub issues:  

That the construction of the Thirty Meter Telescope (TMT) will irreparably harm unique flora 

and fauna on the mountain as well as endangered species. Also, effecting the aquifer that 

provides water for the big island of Hawaii 

Facts & Background: 
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• Draft EIS was sent out in 2009 with comments Federally from FEMA and NPS and several 

state organization and agencies with comments and issues that would be affected by 

the construction of TMT. 

• Final EIS presented in 2010 - All mitigation measures were physical, nothing is dealing 

with the cultural heritage – more difficult address 

• Approval granted and project breaks ground for TMT project in 2014, protests ensued 

and there were 2 agreed upon “time-outs” for construction in April of 2015. 

• Project currently on hold as still tied up in the courts 

• Decision was to be made in April 2018 otherwise project would move to the Canary 

Islands. Those in support of the project were trying to get it fast tracked thorough the 

Supreme Court, those opposed felt the process should take the time it needs on order 

for a proper decision to be made – could be one to two years which could possibly mean 

that the project would not move forward in Hawaii but go to the Canary Islands.  

Timeline of Mauna Kea Legal Action. Accessed May 4, 2018. http://kahea.org/issues/sacred-

summits/timeline-of-events  

• 1968 – State Land Board issued one general lease to University of Hawaii (UH) to build 

one observatory on Mauna Kae, over next 20 years a number of telescope complexes 

built without permits. Public protest the Land Board issued “after the fact: permits for 

the unauthorized development. 

• Between 1983 and 1996 16 telescopes projects approved and built 

• 1998 – Hawaii State Auditor releases critical report documenting 30 years of 

mismanagement of Mauna Kae by Land Board and UH 
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• 1999 – one more telescope constructed, only short environmental assessment 

• 2000 – Master Plan developed by UH allowing for at least 40 new telescopes and 

support structures 

• 2002 – 8 more telescopes constructed 

• 2003 – US District Court Judge Susan Malloway – failure to address cumulative impacts 

re: NASA Keck Outrigger Projects 

• 2005 – Court ordered EIS concludes the cumulative impact of 30 years of astronomy 

activity has caused “significant, substantial and adverse” harm. State law prohibits 

permits for projects in conservation district that cause significant and adverse harm. 

• 2006 – NASA withdraws funding for Keck Outrigger Telescopes project. 3rd Circuit court 

Judge Glenn Hara finds comprehensive management plan required before further 

astronomy development on Mauna Kae  

• 2007 - UHIFA begins Comprehensive Management Plan for Mauna Kea 

• 2009 – Land Board approves UH Comprehensive Management Plan, its contested and 

the board denies it, so advocates go to court. 

• 2011 onwards – has been tied up in the courts over several different cases, appeals. 

Currently before the Supreme Court 

Framework: 

For the case we need to look at laws that are more substantive rather than procedural. 

In the EIS comments on the NHPA were made about Mauna Kea being a National Natural 

Landmark and although NPS had very good points and arguments in the end the EIS does not 

need to do anything to mitigate the adverse effects. The Park Service also made some very 
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good points about NEPA and some endangered species. I believe this is one of the areas that 

needs to be readdressed. There are three outstanding issues relating to endanger species which 

were left unresolved in the EIS. Those were the Mauna Kea silversword, a severely endangered 

flowering plant species. Although it is known to occur at lower elevations, the proposed TMT 

site would adversely affect this endangered plant. The Wekui bug is currently a candidate for 

listing on the endangered species list so this needs more attention as its habitat can irreversibly 

be harmed which could result in the extinction of the species which could have further negative 

impacts to the Mauna Kae sensitive ecosystem. The third species is the Douglas bladderfern 

currently considered a species of concern by the U.S. Fish and Wildlife Services.  

Other aspects that fall under NEPA but have more substantive outcomes like the Clean 

Water Act and Clean Air Act could be addressed. Land and Water Conservation Fund Act as well 

as Native American Religious Freedom Act (ARFA) could also be brought forward although ARFA 

isn’t substantive, showing that it is in contravention to many Native American and Native 

Hawaiian issues could bring further light to the subject. 

Executive Order No. 13007, Sacred Sites should also be mentioned as the EO notes to 

avoid adversely affecting the physical integrity of these sacred sites.  

Further, the idea of cumulative impacts was not addressed fully, and I think this should 

also be a part of the argument framework. I think also citing the NASA project for the Mauna 

Kae Legal Action TimeLine would be precedent, in the end the NASA project didn’t go forward 

in part as a result of the mismanagement of the mountain by the agency. 

If the construction of the road to the TMT site is at all funded through federal or state 

funds DoT 4(f) should be used as part of the framework. Noise, vibrations, ecological intrusions 
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would all come into effect with the construction of the road, not to mention going through 

Native and sacred sites.  

I think that ARPA, NAGRA, and RLUIPA, which is constitutional, should also be looked at 

but NAGPRA and RLUIPA are more difficult to win if they are based on religious freedoms, but 

perhaps the lawyer could make an argument at least to tie it up further in the courts so that the 

project coordinators decide to move it to the Canary Islands. I also think that looking at the 

constitutional issue if improper management of Mauna Kae by the Land Board and UH as per 

the previous ruling my Supreme Court Judge Malloway.  

If RLUIPA could be used where it could be shown that the TMT project is negatively 

affecting the free exercise of the religion of the Native Hawaiians perhaps it could be brought 

forward. As mentioned though and by looking at case examples, specifically the Snowbowl 

example which seems to have some parallel aspects, it is difficult to prove religious free 

exercise as it then usually sparks the establishment clause which is that the state/ government 

can’t get involved and make a preference to any particular religious issue over another.  

In all honesty I found this question extremely difficult. I could argue the NHPA, NEPA 

angle but many of those points were argued in the response to the Draft EIS and noted in the 

Final EIS and honestly even violating the NHPA and NEPA even with adverse effects, the EIS only 

needs to mention that they have been looked at they don’t have to take one of those alternate 

options.  The only way to win this case would be to find a flaw in the process, so perhaps going 

back to see if anything was improperly done, any permits not properly obtained, any violations 

to the EIS process that could be brought forward would be good. From case examples we’ve 

seen I don’t think using NAGPRA or RLUIPA would result in any favorable outcomes, but they 
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could be used to tie it up further in court. This could be the best option for them as the 

deadline, from the TMT project itself, is noted as April 2018. The decision for the project to  as 

to either move forward on Mauna Kae or move it to the Canary Islands. It is now May 2018, but 

I have not been able to find any information indicting a decision has been made so perhaps a 

final decision on the project location is still to be made.  

 
QUESTION 9: (10)  

You have learned about federal, state, and local laws; private actions to protect historic 
resources; and international laws addressing intangible cultural heritage. With all of this 
information, do you think that these laws are fair? If not, why and to whom do they apply 
differently? Do you think these laws are effective? Why or why not? Is it the drafting of the law 
or their enforcement that are problematic?  

This semester has certainly been a learning experience with regards to historic 

preservation laws and American laws in general. In general, I think most of the laws are fair, but 

for the most part are “toothless” which is a little disheartening. I think the NHPA is good, but 

the fact that the Section 106 process recommendations do not need to be followed is the part 

that’s difficult to understand. Also, with NEPA the law states that again alternatives need to be 

proposed in an EIS but the agency in charge does not need to select any of the alternatives. 

DoTs 4(f) is better in the sense that alternatives need to be addressed and as long as they are 

feasible and prudent an alternative that has less adverse effects needs to be selected – of 

course this only applies to transportation project that use federal funds so much is not covered 

here. ARPA, from what we’ve studies has the most substantive laws with substantial monetary 

penalties as well as jail time, but this only applies to archaeological sites and only if the 

criminals are caught of course.  
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I do think that Native Americans have not been treated fairly in the laws discussed, even 

those that specifically are meant to be helpful to Native Americans/ Native Hawaiians like ARFA, 

AIRFA, and NAGPRA. A lack of understanding of their culture is perhaps to blame which is a 

result of a lack of education as to their history in the United States. The lack of empathy and 

understanding results in laws that do not take into account different religious practices and 

sacred sites as many Westerners practicing a western religion have no understanding of a land-

based religion. That although the practice is different it has the same importance to their 

culture, for example, Devil’s Tower and a church. There were so many cases that we looked at 

that showed the lack of understanding of Native American culture and even current cases of 

the Dakota Access Pipeline and also a current issue in Burnaby British Columbia with the Trans 

Mountain Pipeline and the protests by Canadian First Nations and concerned community 

members shows that there is still a long way to go. In Canada there is an opportunity for the 

federal government to show that they actually mean to uphold their apology for the treatment 

of First Nations people over the past two hundred years, but it seems that again the 

government is not choosing First Nations issues. I think the protests are important and 

newsworthy, as are the similar American issues. If there was a better understanding of the 

Native American culture perhaps then some of their sacred sites would be more protected and 

not sacrificed for economic development. 

I think this same idea of not understanding Native American culture also applies to 

intangible cultural resources. I really like the UNESCO site which countries can document 

intangible culture but it’s unfortunate that I’ve never heard about it before this class. Again, 
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perhaps education would help spread the knowledge of the importance and respect would 

follow.  

I think that the initial drafting of the laws were not as effective as they could have been, 

they should have been designed to provide more definite definitions and NHPA and NEPA 

should have been substantive rather than procedural and perhaps many significant sites and 

buildings would still exist. I do understand that not everything should be saved, as we do need 

new growth and cities need to evolve but historic preservation needs to be respected and a 

part of the discussion from the onset rather than an afterthought. I think the more people that 

understand the importance of preserving our natural and physical heritage the richer the 

county will be. If the laws were drafted and were more substantive, then I think they would 

carry more weight specifically with Section 106 and NEPA EIS evaluations. Even if the laws 

simply stated that the project with the least adverse effects must be followed, if its reasonable 

and yes this could result in lawsuits as it would be hard to define, but it would be better than 

simply noting alternatives and still proceeding with the one the agency wanted in the first 

place. Right now, it just feels like its simply a process they have to go through and their minds 

are already made up from the onset. 

QUESTION 10: (10) 

Tom purchased the house below in Detroit. He wanted to alter the property and convert it into 
an apartment building. To do this he planned to alter the exterior and add additional private 
entrances, add a large covered parking area (that would require the demolition of the carriage 
house), and replace the historic windows with modern ones. Before he could make any of these 
changes he had to submit his plans to the local preservation board for approval. The board 
turned down his proposal because his changes were not in line with the preservation plan and 
not in keeping with the character of the other homes in this historic district. Tom is unable to 
convert his property into apartments based on this decision. He doesn’t go through the appeals 
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process, does not submit any alternate proposals, and immediately files an action claiming his 
property has been taken. Will Tom win on this claim? Why or why not? 

I do not believe that Tom would win the case citing a taking. The advertisement for the 

sale of the house notes it is an historic property in Historic Indian Village and outlines that it is 

an Arts and Crafts home noting the original client and designer. Tom knew that he was 

purchasing a property in an historic neighbor and purchasing an historic house. He knows that 

alterations to the historic property need to be approved as he presented his proposed drawings 

to the review board, so since he went in knowing it was an historic property he cannot now 

claim a taking because the review board turned down the alterations because they were not in 

keeping with the preservation plan – which Tom should have known about. If the property was 

suddenly listed on the National Register while he owned it, and he opposed that, that could be 

a different story, but as it stands he purchased the house knowing about the historic aspects of 

property. All of the changes he is requesting would alter the property and it would no longer 

have the physical integrity and significance to be listed and it would alter the character of the 

neighborhood as well. It seems Tom made a mistake in purchasing this house if he truly 

intended to alter it and create apartment buildings. If Tom did this transaction from arm’s 

length and the real estate agent didn’t tell Tom he was purchasing a home in an historic 

neighborhood then perhaps Tom could sue the agent for negligence. 

It seems that in the lawsuit Tom would try to claim regulatory takings but as mentioned 

he purchased it with the knowledge that it was an historic property in an historic neighborhood 

so the fact that Tom didn’t take due diligence to understand what could and could not be done 

to the property is no one’s fault but his own. He would also not win because the property which 

he purchased can still function as a property, so he has no loss of use. He may try to claim a 
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deprivation of property by the imposition of the rules of the neighborhood, but again as he 

purchased the property knowing this, his claim would not be effective. He simply can’t alter it 

into apartment buildings which he would be doing, assumingly, to rent out and make money. 

The fact that he has lost the potential to make money is not the concern of the court. He can 

sell his property if he doesn’t want to live in it and buy a property in a neighborhood where he 

can make significant physical alterations that won’t affect the neighborhood. Tom sounds like a 

tool. 
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