
5.4.1.7 Rosebud Sioux Tribe v. The United States 

 

Selected Questions after the Rosebud Sioux Tribe case, pp. – 

of the textbook/handbook. 

(1) The appellate court determined that Sun Prairie lacked 
standing to challenge the BIA’s decision to void the lease. 
And, Bell Farms, the North Dakota company that operated 
some of the largest industrial hog farms in the country, 
also did not have standing to continue operation. In your 
view, was the appellate court correct with respect to the 
issue of legal standing for Sun Prairie and Bell Farms? 

 
•  This was a Procedural Justice, Social Justice, and Geographic 

Justice case. The appellate court’s decision to find that Sun 

Prairie (and Bell Farms) lacked standing in this case was proper. 

The company attempted to bring a claim asserting that Assistant 

Secretary of Indian Affairs Gover’s decision to void the lease was 

done in violation of 25 USC §§81 and 415, in violation of NEPA, 

and in violation of the National Historic Preservation Act 

(“NHPA"). It failed to meet the requirements of standing for each 

of these statutes and their implementing regulations.  

 



•  The Professor may want to begin the class discussion with a 

brief re-examination of standing. The Third Circuit Court of 

Appeals in the Taliaferro case discussed earlier (1.3.1.5 of the 

Teachers’ Manual, pp. - ) stated as follows: 

The three elements necessary to satisfy the irreducible 
constitutional minimum of standing are: 

(1) the plaintiff must have suffered an 
injury in fact – an invasion of a 
legally protected interest which is 
(a) concrete and particularized, and 
(b) actual or imminent, not 
conjectural or hypothetical; 

(2) there must be a causal connection 
between the injury and the conduct 
complained of; and 

(3) it must be likely, as opposed to 
merely speculative, that the injury 
will be redressed by a favorable 
decision. United States v. Hays, 515 
U.S. 737, 742-43 (1995). In other 
words, “the plaintiff must show that 
he [or she] personally has suffered 
some actual or threatened injury as a 
result of the putatively illegal 
conduct of the defendant [and] [t]he 
injury must be concrete and capable of 
being redressed by the court should 
the plaintiff prevail on the merits.” 
Wheeler, 22 F. 3d at 537-38 

 

•  Standing considers constitutional limitations of federal court 

jurisdiction. It requires first that the party (in this case Sun 

Prairie) meet the case and controversy requirement of Article III, 

the constitutional minimum for standing. To assert this, the 



plaintiff must show it has suffered an injury that is traceable 

back to the defendant's actions and which will be remedied by a 

favorable decision. In addition to this constitutional 

requirement, there are also procedural limits on federal 

jurisdiction that require the plaintiff to demonstrate that the 

injury falls within the zone of interests protected or regulated 

by the provision of the statute invoked in the lawsuit. Simply 

put, the right of standing is based on the presumption that an 

individual  having a sufficient interest in a matter may stand 

before the judical authority to speak and to seek protection of 

that interest in a court, which has jurisdiction over the matter. 

 

•  Sun Prairie’s suit was brought under the Administrative 

Procedure Act (“APA”) to review the agency actions. The APA was 

enacted into law in 1946. The Act broadened the right of judicial 

review for persons “suffering a legal wrong becasue of agency 

action, or adversely affected or aggrieved by agency action.” 

Agencies must, based upon a long line of federal case law, weigh 

all information with fairness and not be “arbritary and capricious” 

in adopting agency rules or agency action. Thus, when an agency 

action departs from this standard, it is subject to citizen 

complaints under the APA. In other words, because the citizens 

have suffered from an “abitrary and capricious” agency action, the 

citizens have standing to seek protection in the courts. 



 

•  Claims brought under the APA, however,  must be based on the 

violation of a separate statute whose violation creates the basis 

for a citizen complaint. Again, the plaintiff must demonstrate 

that the injury complained of falls within the zone of interests 

protected by the statutory provision.  Where the plaintiff is not 

the subject of the agency action, there is no right of standing.  

 

•   Sun Prairie tried to assert that it had standing under multiple 

laws. First, it attempted to gain standing under statutes that 

addressed the relationship between Native American tribes and the 

federal government. Unfortunately for the company, although 

Assistanr Secretary Gover's revoking the lease did threaten the 

company’s economic interests, this particular set of interests did 

not fall within those addressed under Title 25 of the USC. Sections 

1, 81, or 415 of the law include a provision for the Secretary of 

the Department of the Interior to delegate powers to the 

Commissioner of Indian Affairs and impose limitations on contracts 

and leases of Indian lands. These provisions were specifically 

enacted to protect Indian interests. The appellate court 

determined that there were no legally enforceable right for non-

tribal or non-governmental parties; therefore, the hog farm’s 

interests, though substantial, were not protected by these 



statutes. As a result, the company’s asserted interests did not 

fall within the zone of interests protected by Title 25.  

 

•   Regarding NEPA, in 1969, NEPA guaranteed that the public would 

have an opportunity to speak directly to government agencies before 

those agencies could proceed with any federal action affecting the 

environment. As discussed earlier in the class regarding a public 

comment letter submitted to the CEC (2.4.4.2 of the Teachers’ 

Manual, pp. -), at its core, the right of “public comment” promised 

citizens an opportunity for “pre-decisional communication” with 

government decision makers. In short, the government must first 

solicit and hear citizens’ views before it takes action. 

•   NEPA, as a landmark statute, requires federal agencies to 

prepare a detailed EIS for any proposed legislation or major 

actions “significantly affecting the quality of the human 

environment.” EISs typically describe: (a) the environmental 

impact of the proposed action; (b) any adverse environmental 

effects that could not be avoided should the proposal be 

implemented; (c) alternatives to the proposed action; and (d) how 

the public was given an opportunity to participate in the decision 

making. As implemented by the Council on Environmental Quality, 

the requirements for public comment under NEPA typically occur in 



three stages: (1) notification; (2) scoping; and (3) comment on 

draft decisions.  

 

•  The appellate court found it problematic that the interests 

that Sun Prairie sought to protect were solely economic. The hog 

farm did not assert any environmental interests. The purpose of 

NEPA is to protect the environment, not the economic interests of 

parties impacted by agency decisions. Organizations that have 

genuine environmental interests are proper parties to represent 

the public’s environmental interests or challenge agency actions. 

If the party is raising economic and environmental interests, so 

long as the environmental interests are not insignificant, the 

party would have standing to bring a claim under NEPA. In this 

instance, however, the appellate court found Sun Prairie to be a 

“singularly inappropriate” party to bring a claim. The company’s 

complaint failed to cite any provision of NEPA on which it was 

relying to make its economic claim, referring only broadly to the 

statute. There is a provision under the law that requires an agency 

to take economic interests into account when preparing an EIS, 

however, because no EIS was ever prepared (rather a FONSI was 

issued), this does not come into play. Sun Prairies’s economic 

interests do not fall within NEPA’s zone of interests.  

 



•  The claims under the National Historic Preservation Act (NHPA) 

were similarly problematic to the claims under NEPA in that the 

company made no attempts to demonstrate how its economic interests 

fell within the zone of interests of the law. Additionally, the 

company didn’t even attempt to show how the actions of the BIA 

even implicated the NHPA.  

 

The Bureau of Indian Affairs 

 

In addition to understanding the issues associated with standing, 

it may also be helpful for the students to have some understanding 

of the role of the Bureau of Indian Affairs (“BIA”). The BIA has, 

in the view of many tribal activits, and tribal members and their 

advocates, a long history of abuse when it comes to dealing with 

Indian affairs. Indeed, Kevin Gover, the Assistant Secretary of 

Indian Affairs implicated in the Rosebud case, discussed the BIA’s 

past role in Indian relations in his 2000 remarks at a Ceremony 

Acknowledging the 175th Anniversary of the Establishment of the 

Bureau of Indian Affairs. He found that the BIA was complicit in 

“the deliberate spread of disease, the decimation of the mighty 

bison herds, the use of the poison alcohol to destroy mind and 

body, and the cowardly killing of women and children… and acts so 

terrible that they infect, diminish, and destroy the lives of 



Indian people decades later, generations later.” (25 Am. Indian L. 

Rev. 161, 161-62 (2000-2001)).  

 

The acronym BIA is often spelled out as “Bossing Indians Around,” 

appropriate for an agency whose role (after the end of the Indian 

Wars) was arguably to advance the United States’ desire to 

appropriate Indian lands from tribal ownership for the benefit of 

US citizens. This, according to Gover and many others, was 

accompanied by the deliberate spread of disease, the destruction 

of food supplies like bison herds, the distribution of alcohol, 

and massacres of women and children at events such as Wounded Knee, 

and Sand Creek. Federal Indian policy developed, articulated and 

implemented by the BIA succeded in assimilating tribes, stripping 

them of their lands, culture, language, and government based upon 

historical facts.  

 

BIA is the government agency that directly controls the leasing of 

tribal lands. The Secretary of the Department of the Interior must 

approve leases; this authority is delegated to the BIA. Pursuant 

to 25 U.S.C.S. § 81(b), no agreement or contract with a tribe 

encumbering Indian lands for 7 or more years is valid unless it 

seeks and obtains the approval of the Secretary or a designee of 

the Secretary. Commercial leases cannot exceed 25 years. Before 

approval of commercial leases, the impact on neighboring lands, 



the safety of the structures to be built on the leased land, and 

the effects on the environment must be considered. It is this 

requirement that the BIA approves such leases that triggers NEPA.  

 

 

 

(2) This was a large industrial hog farm that was 
projected to deliver 859,000 hogs per year to the 
Hormel Foods facility in Austin, Minnesota. But, 
the Tribal Council exercised its tribal sovereignty 
and agreed that the hog farm would not need an 
environmental impact statement. In your view should 
tribal sovereignty ignore environmental laws as 
well as public health laws? What about the waste 
from 859,000 hogs per year in 200 steel rooted barns 
from the reservation? What about the smell of 
859,000 hogs per year? 
 

•  In order to understand the ramifications of the Rosebud case, 

the Professor may want to provide the students with a thumbnail 

sketch of the NEPA process, which is as follows: 

 

(a) Federal agency, pursuant to 40 CFR § 
1501.4(a), determines internally if the 
proposed project requires an EIS or not or 
falls within the categorical exemption. 

 
(b) If the federal agency determines that the 

project is not excluded, it will prepare an 
EA, which is intended to analyze whether an 
EIS is necessary. If the EA reveals that the 
federal action may have significant impacts, 
an EIS is required. If the EA reveals that 
there will be no significant impacts, the 
federal agency will issue a Finding of No 
Significant Impact (FONSI). The federal 



agency, pursuant to 40 CFR § 1501.4(e), must 
give public notice of the FONSI. 
 

(c) The federal agency prepares the final EIS by: 
(1) conducting the “scoping process;” (2) 
preparing and issuing a draft EIS (DEIS); (3) 
circulating the DEIS for the 45-day public 
comment and review. 

 
(The NEPA process was discussed earlier in 
class with the Louisiana Energy Services (LES) 
case at 2.4.1.2.1 and 2.4.1.2.2 of the 
Teachers’ Manual, pp. - ) 

 
• The BIA determined that the EA revealed that there would be 

no significant environmental impacts with this 859,000 hogs per 

year farm project, and it issued a FONSI. 

 

 
 

•  In questioning the decision to grant the lease, the process of 

granting it, and the subsequent litigation and its outcome, 

students should consider the issues of economic hardship on the 

Rosebud Sioux Tribe reservation, the Federal-Indian trust 

relationship, the role of the BIA in managing tribal lands, and 

the enforcement of environmental laws under Federal Indian Law.  

 

Economic Hardship on Reservation 

 

•  In granting the lease to the industrial hog farm, it was noted 

by the court that: “The Rosebud Sioux Tribe inhabit an economically 



depressed area. The Tribal Government has agreed to the lease 

because construction and operation of the Facility will result in 

increased employment for the Rosebud Sioux.” Data from the 2000 

Census places the poverty rate on the reservation at 42.8%. More 

than a quarter of families (27.9%) earned less than $10,000 per 

year (US Census 2000). Economic development opportunities in a 

depressed area like the Reservation are clearly important. What 

students must remember, however, is that environmental justice is 

based largely on the principle that income should have no bearing 

on exposure to the siting of hazardous facilities.  

 

Federal-Indian Trust Relationship and the Bureau of Indian Affairs 

 

•  Tribes do possess the power of self-governance. They have the 

authority to, among other things: (a) create their own governments; 

(b) enact and enforce civil and criminal laws; (c) tax; (d) 

establish and determine membership/citizenship; (e) license and 

regulate activities within their jurisdiction; (f) zone land uses; 

and (g) exclude persons from tribal lands. There are, however, 

limitations on tribes’ inherent powers of self-governance. These 

include many of the same limitations placed on the states (e.g. 

engaging in foreign relations; declaring war; or printing 

currency). Beyond this, there are also powers that were 

relinquished by treaties negotiated with the US, some expressly 



extinguished by Congress, and others which federal courts have 

found either subject to federal law or inconsistent with overriding 

national policies.  

 

•  The federal government has a legally enforceable fiduciary 

responsibility to protect tribal treaty rights, land, assets, and 

resources and to carry out the mandates of federal laws on Native 

American and Native Alaskan lands. This trust obligation can be 

found in many of the treaties negotiated between various tribes 

and the US government. However, it was first addressed by the 

Supreme Court in Cherokee Nation v. Georgia, 301 U.S. 1 (1831), 

which has been discussed earlier in class. In that decision, the 

Court reserved relations with tribes exclusively for the federal 

government, excluding the states. Chief Justice Marshall also 

created the term "domestic dependent nations" to describe the 

federal-tribal relationship. Chief Justice Marshall said of Native 

Americans that:  

They occupy a territory to which we assert a title independent 
of their will, which must take effect in point of possession 
when their right of possession ceases. Meanwhile they are in 
a state of pupilage. Their relation to the United States 
resembles that of a ward to his guardian. They look to our 
government for protection; rely upon its kindness and its 
power; appeal to it for relief to their wants; and address 
the President as their Great Father.  

 
•  The Court later stated in Seminole Nation v. United States , 

316 U.S. 310 (1942), that the US “has charged itself with moral 



obligations of the highest responsibility and trust” towards 

tribes. This reflects the notion that while tribes do possess 

sovereignty, that sovereignty has been limited. Such sovereignty 

ensures that any decisions about the tribes with regard to their 

property and citizens are made with their participation and 

consent, though not necessarily absent federal intrusion. 

 

•  President Nixon’s 1970 Special Message on Indian Affairs, an 

often cited source on policy towards the tribes, supported this 

trust concept as well, stating: "The government has agreed to 

provide community services such as health, education and public 

safety, services which would presumably allow Indian communities 

to enjoy a standard of living comparable to that of other 

Americans.”1 Again, this was echoed in a 1977 Senate report which 

asserted that: 

The purpose behind the trust doctrine is and always has been 
to ensure the survival and welfare of Indian tribes and 
people. This includes an obligation to provide those services 
required to protect and enhance Indian lands, resources, and 
self-government, and also includes those economic and social 
programs which are necessary to raise the standard of living 
and social well-being of the Indian people to a level 
comparable to the non-Indian society.2 

 

                                                
1 Richard Nixon: Special Message to the Congress on Indian Affairs. - July 8, 1970, The 
American Presidency Project, http://www.presidency.ucsb.edu/ws/?pid=2573 (last visited Sep 
27, 2017). 
2 American Indian Policy Review Commission, Final Report, American Indian Policy Review 
Commission, Final Report (1977). 



•  The federal trust responsibility requires that the congressional 

and executive branches protect Indian trust lands and Native 

American rights to use those lands, protect tribal sovereignty and 

self-governance, and provide basic social, medical, and 

educational services. Although there are numerous agencies tasked 

with carrying out these dtuies and responsibities (e.g. the DHHS, 

the DoE, the DA, HUD, or the EPA), the agency primarily charged 

with carrying out these responsibilities is the BIA. The BIA is 

responsible for the implementation of federal laws and policies as 

well as the administration of American Indian and Alaska Native 

programs that fall under the trust responsibility and the 

government-to-government relationship. 

 

•  The BIA is often criticized for overstepping its authority and 

engaging as if there were no rights to tribal self-government. 

Many find the agency to be an anachronism to tribal self-

determination. For example, consider that there is, in addition to 

the federal trust responsibility, a trust responsibility that the 

DOI owes regarding tribal lands that were turned over to individual 

Indian owners as a result of the General Allotment Act of 1887. 

The BIA retained the responsibility to manage natural resources 

located on and under those lands. Private entities contracting to 

extract or utilize those resources work with the BIA. Proceeds are 

to be turned over to the individual or tribal land owners; however, 



the failure of meeting this fiduciary responsibility led to the 

Cobell v. Norton litigation in which individual Native American 

land owners sought to be paid what was due.  The case was settled 

for $3.4 billion in 2009. Plaintiffs were allocated $1.4 billion 

and the remainder of the settlement was allocated to repurchase 

fractionated land interests distributed under the Dawes Act to 

return to reservations and communal tribal ownership.  The Dawes 

Act of 1887, adopted by Congress in 1887, authorized the President 

of the United States to survey American Indian tribal land and 

divide it into allotments for individual Indians. Those who 

accepted allotments and lived separately from the tribe would be 

granted US citizenship. The Dawes Act was amended in 1891, in 1898 

by the Curtis Act, and again in 1906 by the Burke Act. 

 

• The BIA’s authority (as well as its tarnished reputation for 

managing Indian affairs) and the responsibility of the federal 

government based on the trust relationship contextualizes the 

leasing decision made by the tribe. It is important for students 

to consider, however, that ultimately it was the failure of the 

BIA to complete an Environmental Impact Statement (i.e. its FONSI) 

that was litigated in the Rosebud case.  

 

Environmental Law on Indian Lands 

 



•  It is crucial for students to understand that despite the 

sovereign status of federally recognized tribes (i.e. as domestic 

dependent nations), federal environmental laws still apply to 

tribal lands. Tribes possess an inherent authority to regulate 

matters on reservations that impact tribal health and welfare. 

They may legislate on matters of environmental protection; enact 

tribal codes that create standards; and permit requirements, 

penalties, and enforcement provisions. Though tribes do possess 

this inherent authority to govern their territories, federal 

statutes of general applicability, which includes most 

environmental laws, are generally presumed to apply to Indians in 

Indian Country.  

 

•  How environmental laws are implemented and enforced on Indian 

lands is influenced by federalism, state primacy, and tribal 

sovereignty. Environmental regulation entails a complex web of 

legislative mandates, agency interpretations and rules, 

administrative requirements, and judicial interpretation and 

enforcement. When environmental regulation occurs on tribal land, 

it is also informed by other legal matters such as jurisdiction 

over programs based on inherent aboriginal authority as opposed to 

authority delegated to the tribes by Congress. The agency 

responsible for administering environmental statutes in tribal 

territories is usually the EPA. As the agency responsible for 



administering these laws, it is subject to the federal trust 

responsibility to the tribes. If an agency (e.g. the EPA or the 

BIA) fails to comply with the mandates of an environmental law, 

that may constitute a breach of the federal trust responsibility. 

See e.g. Blue Legs v. U.S. Bureau of Indian Affairs, 867 F.2d 1094 

(8th Cir. 1989).  

 

•  Congress has enacted or amended some environmental laws which 

expressly provide federally recognized tribes with authority to 

operate programs under these laws through provisions similar to 

the authority granted to states. There are federal statutes that 

explicitly authorize the EPA to treat the tribes as states: the 

Clean Water Act, the Safe Drinking Water Act, the Surface Mining 

Control and Reclamation Act, the Oil and Pollution Act, and the 

Clear Air Act. With this treatment, tribes may set higher standards 

(e.g. higher water quality standards) than the minimum federal 

standards that would otherwise be applicable. There are other laws, 

such as the Toxic Substances Control Act and Emergency Planning 

and Community Right to Know Act that, although silent on the role 

of tribes, have been interpreted to authorize tribal 

participation. Further, the Comprehensive Environmental Response, 

Compensation, and Liability Act Section 126(a) provides that 

tribes be given “substantially the same treatment as states. 

Section 23 of the Federal Insecticide, Fungicide, and Rodenticide 



Act also provides authority for tribes to enter into accelerative 

agreements with EPA.  

 

•  Where a statute is silent as to whether a tribe should be 

treated as a state, EPA has generally concluded that tribes should 

still be treated similarly to states. The court has declined to 

read an absence of language as an abrogation of tribal self-

governance. See Nance v. Environmental Protection Agency, 645 F.2d 

701 (9th Cir. 1981). Additionally, the citizen suit provisions 

that authorize private individuals to directly enforce particular 

environmental laws do apply to tribes, albeit through a tribal 

official.  

 

 

(3) This hog farm project was largely represented as an 
economic development and employment opportunity for 
the Tribe. It was estimated that there would be 150 
jobs during the construction of the hog farm, and 
230 permanent jobs for tribal members, with wages 
represented to range from $16,000 to $50,000 per 
year. Should the Tribe, in your view, have chosen 
jobs over the environment? Or should they have 
chosen jobs and the environment? If the latter, how 
would you have advised the Tribe as a practical 
matter if you were the Tribe’s environmental 
counsel? 

 

•  In his famous work on the meatpacking industry in Chicago, Upton 

Sinclair wrote “The rich people not only had all the money, they 



had all the chance to get more; they had all the knowledge and the 

power, and so the poor man was down, and he had to stay down.” 

Sinclair’s words in The Jungle could have just as easily been 

describing the problem that is environmental justice. The notion 

that “economic development” should come at the cost of personal or 

environmental health of those individuals living on the 

reservation in South Dakota would run counter to the principles of 

environmental justice. Further, the idea that economic development 

and environmentally sound practices are mutually exclusive is met 

with increasing scrutiny as ideas for sustainable development have 

evolved.  

 

•  As discussed in the Introduction to the textbook/handbook at p. 

- , the Brundtland Commission Report in 1987 defined sustainable 

development as meeting the needs of the present without 

compromising the ability of future generations to meet their own 

needs. Sustainable development basically means: (1) that today’s 

progress must not come at tomorrow’s expense; and (2) that human 

progress must be sustained not just in a few places for a limited 

number of years, but for the entire planet into the distant future. 

Sustainable development is a recognition that the misuse and abuse 

of resources will ultimately lead to a reduction and eventual halt 

to economic growth. Those impacted most significantly by 

unsustainable development are vulnerable populations like minority 



and/or low income people. The United Nations has created a series 

of sustainable development goals that address issues including, 

but not limited to poverty, affordable clean energy, climate 

action, decent work and economic growth, health and well-being, 

justice, sustainable communities, clean water and sanitation, 

responsible consumption and production (UN (2015). UN Sustainable 

Development Goals, available at 

http://www.un.org/sustainabledevelopment/sustainable-

development-goals/). These goals point to the practice of economic 

development that incorporates environmental justice into the 

planning process. • 

 

•  It is also interesting for students to consider that the 

foundations of nuisance, tort, and environmental law is frequently 

traced back to Aldred’s Case, a 17th century English case in which 

the plaintiff, William Aldred, claimed that his neighbor, Thomas 

Benton, had constructed a pig sty too close to his home so that 

the odors and noise made it unlivable. Aldred’s Case, 9 Co. Rep. 

57b (1610). The court determined that an individual has "no right 

to maintain a structure upon his own land, which, by reason of 

disgusting smells, loud or unusual noises, thick smoke, noxious 

vapors, the jarring of machinery, or the unwarrantable collection 

of flies, renders the occupancy of adjoining property dangerous, 

intolerable, or even uncomfortable to its tenants.” Centuries 



later, the idea that such a massive operation as that proposed and 

initiated by Sun Prairie would not have the potential to lead to 

substantial negative environmental impacts is unrealistic and 

makes the determination of a FONSI questionable.  

 

•  The tribe’s environmental counsel would have been wise to advise 

against agreeing to the lease in the first place. If the lease was 

deemed absolutely necessary (something that may have been 

considered to be the case based on the abject poverty on the 

reservation), then the contractual obligations placed upon Sun 

Prairie (e.g., construction, monitoring and maintenance, and 

potential remediation) should have been sufficiently stringent to 

prevent potential environmental harms and to provide for 

sufficient economic resources to address any problems arising out 

of the operations from the hog farm. Had this been covered in the 

agreement between the parties it could have helped mitigate the 

deficiencies of the environmental review process.  

 

 5.4.1.8.1 The Hopi Tribe v. The City of Flagstaff 

Selected Questions after The Hopi Tribe case, pp. – of the 

textbook/handbook. 



 
 

(1) In addition to the nuisance case, multiple actions were 
taken to try and prevent the use of reclaimed wastewater 
on the San Francisco peaks for snowmaking at the ski 
resort. The fight over the San Francisco Peaks is not 
simply relegated to the issue of snowmaking. Litigation 
opposing the expansion of the resort began in Wilson v. 
Block ,708 F. 2d 735 (1983)utilizing when the Navajo and 
Hopi raised a claim asserting the expansion violated Free 
Exercise, the American Indian Religious Freedom Act, the 
Establishment Clause, the Endangered Species Act, the 
Wilderness Act, the National Historic Preservation Act, 
and utilized invalid land use permits. The Navajo, in 
Navajo Nation v. US Forest Service. raised the issue of 
the reclaimed water by bringing a claim under the Religious 
Freedom and Restoration Act of 1993, the National 
Environmental Policy Act, and the National Historic 
Preservation Act. 535 F.3d 1058 (2008). In 2007, the Ninth 
Circuit Court of Appeals had ruled favorably for the 
tribes. It held that the proposed use of treated sewage 
water would impose a "substantial burden" on the exercise 
of religion for the native nations. This ruling was 
appealed on August 8, 2008, when the entire bench of the 
Ninth Circuit ruled that the use of recycled sewage water 
was not a "substantial burden" on the religious freedom of 
American Indians. "Substantial burden," the court argued, 
only occurred if an individual was forced to choose between 
following the tenets of his or her religious beliefs or 
receiving government benefit, or coerced to act contrary 
to his or her religious beliefs by the threat of civil or 
criminal sanctions. The Navajo petitioned for certiorari 
in June 2009, but the Supreme Court denied the tribes' 
petition, upholding the Ninth Circuit Court's decision. 
The Hopi raised an additional claim in Hopi Tribe v. U.S. 
Dept. of Agriculture claiming that the use of snow would 
compromise the habitat of a plant listed as threatened 
under the Endangered Species Act. Civil Case No. 1:12-cv-
01846 (RJL). This multifaceted approach is not a unique 
strategy in environmental justice actions. In cases 
involving Native Americans, however, there are issues 
unique to their cultural survival and legal struggle which 
make this a necessary strategy. What might some of those 
reasons be?  

 
 • Environmental justice in Native America is impacted by the 

additional issues of sovereignty, land rights, and the sacred 



nature of the sites implicated. Tribal laws governing members and 

lands are numerous, and the addition of legal issues raised by 

federal and state statutes, treaties, and caselaw complicate 

strategies to address environmental injustices. Chief Justice John 

Marshall, in Cherokee Nation v. Georgia, 305 U.S. 1 (1831), 

articulated the confusing notion of Native American sovereignty as 

compared to other interpretations of the concept, when he stated 

that: “The condition of the Indians in relation to the United 

States is perhaps unlike that of any other two people in existence… 

marked by peculiar and cardinal distinctions which exist nowhere 

else” In that case, The Cherokee Nation sought a federal injunction 

against laws passed by the State of Georgia depriving them of 

rights within its boundaries, but the Supreme Court did not hear 

the case on its merits.  

 

•  Further, that Native American Nations’ land was taken though 

treaties (both legal and illegal) means that their seat at the 

table for negotiations relating to environmental decision-making 

is restricted.  

 

•  Finally, in combination with the health impacts associated with 

environmental degradation, the special significance of land to 

Native Americans makes its loss or contamination particularly 

difficult.  Justice William Brennan’s dissent in Lyng v. Northwest 

Indian Cemetery Protective Association, 485 U.S. 439, 460 (1988), 

explains that: “Where dogma lies at the heart of Western religions, 

Native American faith is inextricably bound to the use of land.  

The site-specific nature of Indian religious practice derives from 

the Native American perception that land is itself a sacred, living 

being."  It has been further noted that topography is used to plot 

the narratives of stories tied to religion, culture, and history.  

With such close ties between story and landscape, the loss of land 



results in a loss of homes and mythology.  Because their land is 

not fungible, the loss becomes that much more egregious.   

 
 

(2) Nuisance law is a substantial part of the foundation of 
American environmental law. The Hopi in this case were the 
only tribe to assert and litigate public nuisance claims 
against the City of Flagstaff. The case is, as of the 
publication of this book, still ongoing. In April 2017, 
the Hopi submitted submitted an opening brief to the 
Arizona Court of Appeals,3 continuing the objection to the 
use of reclaimed water on the sacred Peaks on the basis 
that the practice both causes both cultural and spiritual 
harms to the Tribe as well as wider harm to the public by 
fouling the environment near the Snow Bowl. Responses were 
subsequently filed by the City,4 and the outcome of the 
litigation remains undetermined. The incorporation of 
nuisance law into the environmental justice playbook has 
been relatively limited. Why do you think this is the case?   

 
• Nuisance law provides great potential for environmental justice 

claims. Unfortunately, some problems arise in raising these 

claims. These barriers to sustaining private and public nuisance 

causes of action limit their success. For example, in private 

nuisance claims, courts may balance the harm that is suffered by 

the plaintiffs against the public benefits of the undertaking 

creating the harm.5 For necessary facilities, courts may unjustly 

consider the importance of the placement of a hazardous facility 

outweighs the argued negative impacts of that siting choice.  

 

•  Public nuisance claims may prove difficult to demonstrate a 

specific harm to one community. This could lead to a court denying 

                                                
3 https://turtletalk.files.wordpress.com/2017/09/hopi-opening-brief.pdf  
4 https://turtletalk.files.wordpress.com/2017/09/flagstaff-brief.pdf  
5 Kyle W. La Londe, Who Wants to be an Environmental Justice Advocate?: Options for 
Bringing an Environmental Justice Complaint in the Wake of Alexander v. Sandoval, 31 B.C. 
Envtl. Aff. L. Rev. 27 (2004), http://lawdigitalcommons.bc.edu/ealr/vol31/iss1/3. See also, 
Mandy Garrells, Raising Environmental Justice Claims through the Law of Public Nuisance, 20 
Vill. Envtl. L.J. 163 (2009), http://digitalcommons.law.villanova.edu/elj/vol20/iss2/1.  



standing. Proof that the biased conduct is intentional or 

unreasonable may be difficult or even impossible to obtain. 

Causation (i.e., linking harm to the siting of a facility or other 

question of contamination) may be difficult to prove. Finally, 

relevant federal and state statutes may prohibit or preclude 

nuisance claims.  
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Questions:  
 

(1) The Attorney General of the Pawnee Nation filed this lawsuit in tribal court against 
non-Indians conducting fracking operations on tribal land. The case is to be tried by 
a jury of tribal members. Is this, in your view, “forum shopping”? If not, why not?  
 

(2) Does an Indian court retain the authority to hear civil suits brought by tribal 
members against non-tribal businesses?  
 
 

The Professor will need to determine the depths of the class discussion surrounding the topic of 

forum shopping. Several scholars have examined the issue (See, Christopher A. Whytock, “The 

Evolving Forum Shopping System,” Cornell Law Review, Volume 96, Issue 3, pp. 481- 534 

(March 2011); James E. Pfander, “Forum Shopping and the Infrastructure of Federalism,” Temple 

Political & Civil Rights Law Review, Volume 17, pp. 355-370 (2008)). Following is a 

rudimentary discussion of the topic.  

 

When multiple courts have concurrent jurisdiction over a plaintiff’s claims, the plaintiff (as well 

as the defendant) may “forum shop” or choose the court that he/she believes will treat his/her 

claims more favorably, and give that party the results he/she wants.  Typically, this occurs in the 

US when state and federal courts have concurrent jurisdiction over a claim. A plaintiff in a personal 

injury or torts case can select the forum on the following grounds: (1) the forum is not convenient 

to the defendant or his/her witnesses; and (2) the court, the judge or the prevailing law is most 

likely favorable to the plaintiff’s case.  Whether a plaintiff would consider bringing an action in 

tribal court to be forum shopping would arguably be based on his/her opinion of the authority and 

practices of tribal courts. On the other hand, a non-Indian defendant may believe that he/she will 

be disadvantaged in tribal courts and, therefore, will need some protection from the exercise of 
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tribal jurisdiction. This view is based, perhaps, on a lack of familiarity with tribal justice systems, 

custom, and sovereignty.  

 

On June 23, 2016, in a per curiam opinion of the Supreme Court announced by Chief Justice 

Roberts in the case of Dollar General v. The Mississippi Band of Choctaw Indians, the Court 

determined that Indian tribal courts have jurisdiction to adjudicate civil tort claims against non-

tribal businesses as a means of regulating the conduct of non-tribal members and businesses who 

enter into consensual relationships with a tribe or its members. After the 4-4 split in the Supreme 

Court, Indian tribal courts retained the authority to hear civil suits against non-tribal members and 

businesses. The Court, therefore, left intact the decision by the Fifth Circuit Court of Appeals, 746 

F.3d 167 (5th Cir.2014). 

 

In 2000, Dollar General leased from the tribe a store to operate a business on tribal land, and 

obtained a business license from the tribe. In 2003, John Doe, a 13-year-old member of the tribe 

was working at the store as part of a joint tribal/Dollar General internship program. In 2003, Doe 

alleged that the store manager sexually molested him causing “severe mental trauma.” The US 

Attorney did not criminally prosecute the store manager but the tribe took action to legally exclude 

him from tribal lands. In 2005, Doe sued the store manager and Dollar General (because of 

vicarious liability) for $2.5 million in tribal court. The defendants moved to have the case 

dismissed because the tribal court did not have subject matter jurisdiction. The tribal court refused 

to dismiss the case, and the Choctaw Supreme Court affirmed the lower court decision.  
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The store manager and Dollar General then sued the tribe in US District Court for the Southern 

District of Mississippi seeking to stop the suit in tribal court. The district court determined that 

Dollar General had a consensual relationship with the tribe, and the store manager was dropped 

from the case. Dollar General appealed to the 5th Circuit Court of Appeals, which affirmed the 

district court decision. 

 

Dollar General appealed to the US Supreme Court asking the Court to determine if Indian tribal 

courts had the power to hear tort cases against non-tribal businesses who were involved in a 

consensual relationship with the tribe. Dollar General argued that the power the tribes may have 

once had to adjudicate such matters involving non-Indians had been stripped away, and that it 

would take an act of Congress or the unambiguous consent of the non-Indians to confer such 

jurisdiction. Dollar General urged the Court, therefore, to make a ruling on civil jurisdiction that 

was similar to the ruling that the Supreme Court made on criminal jurisdiction in Oliphant v. 

Suquamish Indian Tribe, 435 U.S. 191 (1978). Whereas, The Choctaw Tribe argued that it had 

inherent tribal sovereignty until Congress expressly removed the tribe’s authority. 

 

 Sovereignty is the right of a people to govern itself. Thus, it would appear, based on the Dollar 

General per curiam decision, that the tribal court of The Pawnee Nation has the authority to hear 

this civil case as a result of damage caused by fracking on tribal lands. This case is arguably not 

an example of forum shopping by Doe and/or The Pawnee Nation. 
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(3) Aren’t tribal courts inherently different from state and federal courts? Is tribal law 
based on often-unwritten customs that may be “undiscoverable” to non-tribal 
members and businesses?  

 

The Professor may need to explain at the beginning of the class discussion that although many 

believe that tribes lack written constitutions or legal codes on which they base their legal decisions, 

this is untrue as numerous tribes have written laws and similar guiding principles to that of state 

courts (See Tribal Court Clearinghouse at http://www.tribal-institute.org/lists/codes.htm). The 

misconception that somehow tribal courts will deal unfairly with non-Indian parties has also been 

addressed, both anecdotally and through scholarly research. The notion of some pervasive bias in 

tribal courts has been disproven time and again when these courts have been subjected to scrutiny 

(See e.g. Nell Jessup Newton, “Tribal Court Praxis: One Year in the Life of Twenty Indian Tribal 

Courts,” 22 Am. Indian L. Rev 285 (1998); see also Aaron Arnold, Sarah Reckess & Robert 

Wolf, “State and Tribal Court: Strategies for Bridging the Divide”  | Center for Court Innovation 

(2012), http://www.courtinnovation.org/research/state-and-tribal-court-strategies-bridging-divide 

(last visited July 10, 2017).    

Fear of “Unwritten customs” that are “undiscoverable” 

There are two common mistaken assumptions regarding tribal courts: (1) that they are 

fundamentally the same; and (2) that they are all fundamentally different from state courts. The 

former is far from true and the latter is not always the case. There are currently 566 federally 

recognized tribes in the US, each with its own justice system. The model of dispute resolution, for 

example, varies from tribe to tribe. There are instances where a party may be faced with limited 

codification, varying degrees of ties between judicial and other tribal figures, or an emphasis on 

alternative methods of dispute resolution.  There are other courts that have adopted dispute 

resolution models that are substantially different from the traditional western model. For example, 
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there is a mixed jurisdiction between the village and tribal court in The Hopi and The Pueblo of 

Laguna. In the latter, litigants must first present their disputes to village elders where parties are 

subject to mediation-type negotiations and no records are kept of the process or outcomes. 

Sometimes, custom may trump other sources of laws in a way that is foreign to individuals familiar 

with state laws and procedures. However, the notion that all tribal law is based on unwritten or 

undiscoverable laws or customs is an unfortunate, but common assumption.  

 

There are numerous tribes that have adopted the approaches of western courts with codified rules 

of procedure, independent judicial decision-making processes, and written opinions that are 

unrecognizable as being different from state court systems. Consider, for example, The Navajo 

tribal courts. The Navajo Nation is divided into seven districts that operate trial courts subject to 

appellate review by the Navajo Supreme Court. The Navajo Nation’s Supreme Court publishes 

written opinions in court reporters; decides cases after briefings and oral arguments; and bases 

decisions on judicial precedent. The courts do retain focus on the application of traditional laws in 

their decisions as well and are bound to apply unmodified customary law; its constitution also 

provides a preference for tribal custom. In these courts, however, tribal custom works with federal 

law and the laws of appropriate states are also considered. Further, the court has created a 

procedural approach to custom. The Nation also has Navajo Peacemaker Courts established in the 

early 1980s, to provide consensual, non-adversarial dispute resolution options. (See e.g., The 

Judicial Branch of the Navajo Nation at http://www.navajocourts.org; See also Profile of the Law 

of the Navajo Nation at  http://lawschool.unm.edu/tlj/tribal-law-

journal/articles/preview/navajo/index.php).  
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In the case at hand, Article 9 of the Pawnee Nation’s Constitution addresses the authority and 

jurisdiction of the Courts of the Pawnee. (See e.g., Constitution of the Pawnee Nation of 

Oklahoma: http://www.pawneenation.org/files/constitution.pdf ). The Constitution and By-Laws 

of the Nation establishes a Law and Order and Judicial System to "protect peace, safety, health 

and welfare of the members of the Pawnee Tribe.” The Pawnee Nation’s District Court addresses 

criminal, civil, and juvenile matters for members of the Pawnee Nation and other individuals or 

organizations that fall subject to its jurisdiction.  The Court presides over these matters rendering 

final orders or judgments. The Nation’s Supreme Court hears appeals of the District Court’s final 

orders or judgments. Opinions are published in the Indian Law Reporter. (For a listing of tribes 

and sources where some decisions may be found, see 

https://lib.law.washington.edu/content/guides/TribalCt; see also the Tribal Court Clearinghouse at 

http://www.tribal-institute.org). For more examples, see the Tribal Court Handbook at 

http://lawschool.unm.edu/tlj/handbook/index.php. 

  

 

 

(4) Is tribal sovereignty subordinate to Congressional authority as a practical matter? Is 
tribal sovereignty inconsistent with the federal concepts of sovereignty?    

 

Chief Justice John Marshall articulated the confusing notion of Native American sovereignty as 

compared to other notions of the concept, stating “The condition of the Indians in relation to the 

United States is perhaps unlike that of any other two people in existence… marked by peculiar and 

cardinal distinctions which exist nowhere else” (Cherokee Nation v. State of Georgia, 30 U.S. 1 

(1831)).  Tribal laws governing members and lands are numerous, and the addition of legal issues 
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raised by federal and state statutes, treaties, and caselaw make the subject incredibly complex for 

students.   

 

To claim sovereignty as a foreign state is to assert the "ability and willingness to exercise the 

supreme powers of government” (Fairbanks, 1995/1996: 141).  Native American sovereignty, 

however, differs from those powers granted to foreign states.  Native American sovereignty, as 

applied by the federal government, is not as broad because these nations are, to some degree, 

controlled by the federal government.  The federal government, through Congress and with the 

support of federal courts, has restricted the power of Native Americans.  For example, the Bureau 

of Indian Affairs of the Department of the Interior controls health, education, and natural resources 

on trust lands (i.e.  leasing forestland, water-power sites, or mineral leases) (Upton, 1936: ii).  

Federal Indian policy, although constantly evolving, has also always entailed some degree of 

limiting sovereignty, for example, by pushing assimilation; asserting control over treaty-making; 

allotting lands; forcing citizenship; and promoting the adoption of constitutions.   

 

Although the United States has always recognized at least some degree of tribal autonomy, federal 

authority to address sovereignty arises from the Constitution through Congress’s power to regulate 

commerce with the Indian tribes created by the Indian Commerce Clause (Article I, §8, Clause 3).  

The Supreme Court has also recognized that the legislative branch has an intrinsic power to deal 

with the Indian nations residing within the borders of the US.  The authority to enter into a treaty 

with an Indian tribe is an executive one that comes from Article II, §2, allowing agreements to 

establish everything from peace to physical boundaries (Prucha, 1994).  Treaties between Indians 

and other nations prior to the establishment of the United States can be binding as well.  Nations 
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often rely upon these documents to support their arguments for self-determination as well as land 

claims.  The power to enter into treaties with Native American Nations, which had been used to 

secure tribal acquiescence to the demands of an ever-growing nation, ended in 1871 when 

Congress passed legislation stating that “no Indian nation or tribe [would be recognized] as an 

independent nation, tribe, or power with whom the United States may contract by treaty (25 U.S.C. 

Ch. 3: Contracts and Agreements with Indians, §71).   

  

Federal courts have clarified the concept of Native American sovereignty.  The Supreme Court 

decisions referred to as the "Marshall trilogy” made a great impact on Federal Indian Law, 

establishing the basis for interpreting it and defining tribal sovereignty.  In the first of these cases, 

Johnson v. McIntosh, 21 U.S. (8 Wheat.) 543 (1823), the Court held that Indian tribes could not 

sell land to private parties without the consent of the federal government.  Justice Marshall 

reasoned that according to the Doctrine of Discovery, European nations had assumed "ultimate 

dominion" over formerly tribal soil during the Age of Discovery.  As a result, Native Americans 

lost "their rights to complete sovereignty, as independent nations," retaining only a right of 

"occupancy” (p. 574).  Marshall asserted the rights from Discovery associated with John Cabot’s 

charter from England were passed on to the United States as successor to the right of "discovery," 

thus acquiring the power of "dominion" over the land after the Revolutionary War (p. 587).  

Johnson v. McIntosh and the Marshall court disregarded any possible preexisting Indian rights to 

the land.  Justice Joseph Story later supported Marshall’s opinion, adding: “The title of the Indians 

was not treated as a right of property and dominion, but as a mere right of occupancy.  As infidels, 

heathens, and savages, they were not allowed to possess the prerogatives belonging to absolute, 

sovereign, and independent nations” (Story, 1833: 550). 
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Cherokee Nation v. Georgia, 30 U.S. 1 (1831), the second case in the Marshall trilogy, cemented 

the concept that Indian Nations do not possess the same type of sovereignty as other foreign 

governments.  Cherokee Nation addressed the Nation’s standing to sue the State of Georgia in 

federal court under diversity jurisdiction, the jurisdiction of the federal courts to hear cases 

between citizens of different states or citizens of a state and an alien (Black’s Law Dictionary, 

1990: 477).  The Court ruled that federal jurisdiction did not exist because the Cherokee and all 

Native American governments exist as "domestic dependent nations . . . in a state of pupilage. 

Their relation to the United States resembled that of a ward to his guardian" (p. 17).  Native 

American sovereignty is, therefore, subject to limitation because these Nations exist within the 

geographical boundaries of the United States, but are not “foreign." 

 

The declaration of Native Americans as "domestic dependent nations,” provided the legal basis 

for the trust relationship between the United States and the Indian tribes.  Inherent in this concept 

is a presumption that Native Americans are incapable of managing their affairs.  This “trust” has 

served as the justification for many federal and state actions that have intruded on and diminished 

tribal sovereignty.  Marshall supported the argument in Cherokee Nation by claiming foreign 

nations believed that the Native Americans were “completely under the sovereignty and dominion 

of the United States,” and that any attempt to acquire lands or form political connection with them 

would be considered an act of hostility (p. 18).  Over a century later, the Court in Board of County 

Commissioners v. Seber, 318 U.S. 705 (1943), would ironically attribute the paternalistic 

guardian/ward relationship in part to the hardship created by the loss of land (p. 715).  This “unique 

obligation” and “special relationship” between the federal and tribal governments has been used 
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to justify many other elements of federal Indian law (Mortin v. Mancari, 417 U.S. 535 (1974), pp. 

552, 555). 

 

In Worcester v. Georgia, the final case in the Marshall trilogy, the Court addressed the extent of 

state authority to impose criminal penalties within the borders of a reservation, holding that 

Georgia laws could have no effect in Cherokee territory (Worcester v. Georgia, 31 U.S. 515 

(1832)).  This was because the Cherokee Nation was “a distinct community, occupying its own 

territory, with boundaries accurately described,” and Georgians had no right to enter absent the 

assent of the Cherokee, in conformity with treaties, or by some acts of Congress (p. 561).  Pursuant 

to this decision, states are also intended to be prohibited from exercising their regulatory or taxing 

jurisdiction on Indian territory.  

  

Ex Parte Crow Dog reaffirmed the idea of tribal sovereignty established in Worcester v.  Georgia, 

this time addressing federal authority.  Here, the Court overturned a federal criminal conviction of 

a Native American who had murdered another Native American on reservation land (109 U.S. 556 

(1883)).  The Court reasoned that dealing with such an offense was an attribute of tribal 

sovereignty that had not been specifically abrogated by any act of Congress.  Congress responded 

by implementing the Major Crimes Act in 1885 (18 U.S.C.  1153).  Under this act, seven major 

crimes, which if committed by an Indian in Indian country, would fall within federal jurisdiction 

regardless of the victim.  The Major Crimes Act was an intrusion into the internal sovereignty of 

the tribes in that it deprived them of the right to try and punish serious offenders on their own land.  

The theory underlying it was that tribes were not competent to deal with serious issues of crime 

and punishment.   
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United States v. Kagama upheld the Major Crimes Act, concluding that although the statute was 

outside Congress’s commerce power, it fell within the scope of the government’s fiduciary 

responsibilities: “these Indian tribes are the wards of the Nation (118 U.S. 375 (1886)).  They are 

communities dependent upon the United States . . . From their weaknesses and helplessness...  there 

arises the duty of protection, and with it the power” (1886: 384).  The impact of the Marshall 

trilogy and subsequent decisions in Crow Dog and Kagama, constituted a substantial diminution 

if not abject elimination by the federal government of Indian sovereignty.  These principles have 

continued to guide the Court in its interpretation of federal, state, and tribal authority (City of 

Sherrill, New York v. Oneida Indian Nation of New York, 544 U.S. 197 (2005)).   

 

The powers vested in Indian tribes are not, by and large, delegated powers granted by acts of 

Congress; rather, they are inherent or reserved powers.  Even with its severely limited 

interpretation, the federal government recognizes that Indian nations’ sovereignty provides for 

some degree of power to create, regulate, and assume primacy over environmental issues on 

reservations.  This recognition is evident in the federal treatment of Indian tribes as states under 

numerous provisions of federal environmental and heritage resource laws (Haudenosaunee 

Environmental Task Force, 2010).   

 

Despite the federal government’s limited acknowledgement of its authority, Indian Nations have 

asserted their sovereignty by continuously operating under their own laws with their own 

government since the arrival of colonizing powers.  Despite federal policy forcing mass 

relocations, some Nations remain on their original territory, have never adopted the concept of 

citizenship, maintain a strong government and constitution, and continue to hold themselves out 
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to the world as sovereign nations.  Despite this assertion, federal and state government actions 

indicate a refusal to recognize sovereignty.    

Sovereignty and Jurisdiction 

Questions of sovereignty have created barriers to Native Americans’ access to federal and state 

courts.  International law consistently provides that the courts of a sovereign are available only at 

the discretion of the sovereign (Robertson, 2006: 2).  At the state level, legislation has 

demonstrated a limited willingness to allow the members of Indian Nations access to the New 

York State court system.  After the Revolutionary War, specialized state courts were created to 

resolve disputes between Indians and non-Indians when the latter interfered with possession of 

recognized reservation lands (Robertson, 2006: 2).  Almost immediately, the state began to seize 

powers for itself that belonged to the federal government as state appointments of trustees, agents, 

peacemakers, and attorneys restricted the rights of the Nations to bring their own actions. 

 

Article III of the Constitution grants federal jurisdiction in cases between states and foreign states 

(U.S. Constitution, Art. III).  The Court held in Cherokee Nation v. Georgia, however, that the 

Cherokee were not a “foreign state” for the purposes of original jurisdiction, leaving Native 

Americans to seek redress in the lower federal courts (30 U.S. 1 (1831)).  Federal courts possess 

the authority to hear claims based on federal treaties, statutes, and the Constitution (28 U.S.C. 

§1331 (2000)). The ability to bring a claim in federal court is further limited by citizenship. Native 

Americans were not offered citizenship until 1924.  Those refusing citizenship would have no 

capacity as individuals to sue in federal court; only a Nation would have such capacity (Robertson, 

2006: 22).  


